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be held personally liable for failure on
his part to protect the priority of the
Government respecting taxes of which
he has notice. Under section 64 of the
Bankruptcy Act, taxes may be entitled
to priority over other claims therein
stated and the trustee, receiver, debtor
in possession or other person des-
ignated as in control of the assets or
affairs of the debtor by the court in
which the bankruptcy proceeding is
pending may be held personally liable
for any failure on his part to protect a
priority of the Government respecting
taxes of which he has notice and which
are entitled to priority under the
Bankruptcy Act. Sections 77(e), 199,
337(2), 455, and 659(6) of the Bankruptcy
Act also contain provisions with re-
spect to the rights of the United States
relative to priority of payment. Bank-
ruptcy courts have jurisdiction under
the Bankruptcy Act to determine all
disputes regarding the amount and the
validity of tax claims against a bank-
rupt or a debtor in a proceeding under
the Bankruptcy Act. A receivership
proceeding or an assignment for the
benefit of creditors does not discharge
any portion of a claim of the United
States for taxes and any portion of
such claim allowed by the court in
which the proceeding is pending and
which remains unsatisfied after the
termination of the proceeding shall be
collected with interest in accordance
with law. A bankruptcy proceeding
under Chapters I through VII of the
Bankruptcy Act does discharge that
portion of a claim of the United States
which became legally due and owning
more than three years preceding bank-
ruptcy, with certain exceptions pro-
vided in the Bankruptcy Act as does a
proceeding under section 77 or Chapter
X of the Bankruptcy Act. Any taxes
which are dischargeable under the
Bankruptcy Act which remain
unsatisfied after the termination of the
proceeding may be collected only from
exempt or abandoned property.

[32 FR 15990, Nov. 22, 1967, as amended at 33
FR 6821, May 4, 1968; 36 FR 15917, Oct. 9, 1970;
43 FR 44503, Sept. 28, 1978; 45 FR 7255, Feb. 1,
1980]
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Subpart B—Rulings and Other
Specific Matters

§601.201 Rulings and determinations
letters.

(a) General practice and definitions. (1)
It is the practice of the Internal Rev-
enue Service to answer inquiries of in-
dividuals and organizations, whenever
appropriate in the interest of sound tax
administration, as to their status for
tax purposes and as to the tax effects
of their acts or transactions. One of the
functions of the National Office of the
Internal Revenue Service is to issue
rulings in such matters. If a taxpayer’s
request for a ruling concerns an action
that may have an impact on the envi-
ronment, compliance by the Service
with the requirements of the National
Environmental Policy Act of 1969 (Pub.
L. 91-190) may result in delaying
issuing the ruling. Accordingly, tax-
payers requesting rulings should take
this factor into account. District direc-
tors apply the statutes, regulations,
Revenue Rulings, and other precedents
published in the Internal Revenue Bul-
letin in the determination of tax liabil-
ity, the collection of taxes, and the
issuance of determination letters in an-
swer to taxpayers’ inquiries or re-
quests. For purposes of this section any
reference to district director or district
office also includes, where appropriate,
the Office of the Director, Office of
International Operations.

(2) A ruling is a written statement
issued to a taxpayer or his authorized
representative by the National Office
which interprets and applies the tax
laws to a specific set of facts. Rulings
are issued only by the National Office.
The issuance of rulings is under the
general supervision of the Assistant
Commissioner (Technical) and has been
largely redelegated to the Director,
Corporation Tax Division and Director,
Individual Tax Division.

(3) A determination letter is a written
statement issued by a district director
in response to a written inquiry by an
individual or an organization that ap-
plies to the particular facts involved,
the principles and precedents pre-
viously announced by the National Of-
fice. A determination letter is issued
only where a determination can be
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made on the basis of clearly estab-
lished rules as set forth in the statute,
Treasury decision, or regulation, or by
a ruling, opinion, or court decision
published in the Internal Revenue Bul-
letin. Where such a determination can-
not be made, such as where the ques-
tion presented involves a novel issue or
the matter is excluded from the juris-
diction of a district director by the
provisions of paragraph (c) of this sec-
tion, a determination letter will not be
issued. However, with respect to deter-
mination letters in the pension trust
area, see paragraph (o) of this section.

(4) An opinion letter is a written state-
ment issued by the National Office as
to the acceptability of the form of a
master or prototype plan and any re-
lated trust or custodial account under
sections 401 and 501(a) of the Internal
Revenue Code of 1954.

(5) An information letter is a state-
ment issued either by the National Of-
fice or by a district director which does
no more than call attention to a well-
established interpretation or principle
of tax law, without applying it to a
specific set of facts. An information
letter may be issued when the nature
of the request from the individual or
the organization suggests that it is
seeking general information, or where
the request does not meet all the re-
quirements of paragraph (e) of this sec-
tion, and it is believed that such gen-
eral information will assist the indi-
vidual or organization.

(6) A Revenue Ruling is an official in-
terpretation by the Service which has
been published in the Internal Revenue
Bulletin. Revenue Rulings are issued
only by the National Office and are
published for the information and guid-
ance of taxpayers, Internal Revenue
Service officials, and others concerned.

(T) A closing agreement, as the term is
used herein, is an agreement between
the Commissioner of Internal Revenue
or his delegate and a taxpayer with re-
spect to a specific issue or issues en-
tered into pursuant to the authority
contained in section 7121 of the Inter-
nal Revenue Code. Such a closing
agreement is based on a ruling which
has been signed by the Commissioner
or his delegate and in which it is indi-
cated that a closing agreement will be
entered into on the basis of the holding

41

§601.201

of the ruling letter. Closing agreements
are final and conclusive except upon a
showing of fraud, malfeasance, or mis-
representation of material fact. They
may be entered into where it is advan-
tageous to have the matter perma-
nently and conclusively closed, or
where a taxpayer can show good and
sufficient reasons for an agreement and
the Government will sustain no dis-
advantage by its consummation. In ap-
propriate cases, taxpayers may be re-
quired to enter into a closing agree-
ment as a condition to the issuance of
a ruling. Where in a single case, closing
agreements are requested on behalf of
each of a number of taxpayers, such
agreements are not entered into if the
number of such taxpayers exceed 25.
However, in a case where the issue and
holding are identical as to all of the
taxpayers and the number of taxpayers
is in excess of 25, a Mass Closing Agree-
ment will be entered into with the tax-
payer who is authorized by the others
to represent the entire group. See, for
example, Rev. Proc. 78-15, 1978-2 C.B.
488, and Rev. Proc. 78-16, 1978-2 C.B.
489.

(b) Rulings issued by the National Of-
fice. (1) In income and gift tax matters
and matters involving taxes imposed
under Chapter 42 of the Code, the Na-
tional Office issues rulings on prospec-
tive transactions and on completed
transactions before the return is filed.
However, rulings will not ordinarily be
issued if the identical issue is present
in a return of the taxpayer for a prior
year which is under active examination
or audit by a district office, or is being
considered by a branch office of the Ap-
pellate Division. The National Office
issues rulings involving the exempt
status of organizations under section
501 or 521 of the Code, only to the ex-
tent provided in paragraph (n) of this
section, Revenue Procedure 72-5, Inter-
nal Revenue Bulletin No. 1972-1, 19, and
Revenue Procedure 68-13, C.B. 1968-1,
764. The National Office issues rulings
as to the foundation status of certain
organizations under sections 509(a) and
4942(j) (3) of the Code only to the extent
provided in paragraph (r) of this sec-
tion. The National Office issues rulings
involving qualification of plans under
section 401 of the Code only to the ex-
tent provided in paragraph (o) of this
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section. The National Office issues
opinion letters as to the acceptability
of the form of master or prototype
plans and any related trusts or custo-
dial accounts under sections 401 and
501(a) of the Code only to the extent
provided in paragraphs (p) and (q) of
this section. The National Office will
not issue rulings with respect to the re-
placement of involuntarily converted
property, even though replacement has
not been made, if the taxpayer has filed
a return for the taxable year in which
the property was converted. However,
see paragraph (c)(6) of this section as
to the authority of district directors to
issue determination letters in this con-
nection.

(2) In estate tax matters, the Na-
tional Office issues rulings with respect
to transactions affecting the estate tax
of a decedent before the estate tax re-
turn is filed. It will not rule with re-
spect to such matters after the estate
tax return has been filed, nor will it
rule on matters relating to the applica-
tion of the estate tax to property or
the estate of a living person.

(3) In employment and excise tax
matters (except taxes imposed under
Chapter 42 of the Code), the National
Office issues rulings with respect to
prospective transactions and to com-
pleted transactions either before or
after the return is filed. However, the
National Office will not ordinarily rule
with respect to an issue, whether re-
lated to a prospective or a completed
transaction, if it knows or has reason
to believe that the same or an identical
issue is before any field office (includ-
ing any branch office of the Appellate
Division) in connection with an exam-
ination or audit of the liability of the
same taxpayer for the same or a prior
period.

(4) The Service will not issue rulings
to business, trade, or industrial asso-
ciations or to other similar groups re-
lating to the application of the tax
laws to members of the group. How-
ever, rulings may be issued to such
groups or associations relating to their
own tax status or liability provided
such tax status or liability is not an
issue before any field office (including
any branch office of the Appellate Divi-
sion) in connection with an examina-
tion or audit of the liability of the
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same taxpayer for the same or a prior
period.

(5) Pending the adoption of regula-
tions (either temporary or final) that
reflect the provisions of any Act, con-
sideration will be given to the issuance
of rulings under the conditions set
forth below.

(i) If an inquiry presents an issue on
which the answer seems to be clear
from an application of the provisions of
the statute to the facts described, a
ruling will be issued in accordance with
usual procedures.

(ii) If an inquiry presents an issue on
which the answer seems reasonably
certain but not entirely free from
doubt, a ruling will be issued only if it
is established that a business emer-
gency requires a ruling or that unusual
hardship will result from failure to ob-
tain a ruling.

(iii) If an inquiry presents an issue
that cannot be reasonably resolved
prior to the issuance of regulations, a
ruling will not be issued.

(iv) In any case in which the tax-
payer believes that a business emer-
gency exists or that an unusual hard-
ship will result from failure to obtain a
ruling, he should submit with the re-
quest a separate letter setting forth
the facts necessary for the Service to
make a determination in this regard.
In this connection, the Service will not
deem a ‘‘business emergency’’ to result
from circumstances within the control
of the taxpayer such as, for example,
scheduling within an inordinately
short time the closing date for a trans-
action or a meeting of the board of di-
rectors or the shareholders of a cor-
poration.

(c) Determination letters issued by dis-
trict directors. (1) In income and gift tax
matters, and in matters involving
taxes imposed under Chapter 42 of the
Code, district directors issue deter-
mination letters in response to tax-
payers’ written requests submitted to
their offices involving completed trans-
actions which affect returns over which
they have audit jurisdiction, but only
if the answer to the question presented
is covered specifically by statute,
Treasury Decision or regulation, or
specifically by a ruling, opinion, or
court decision published in the Internal
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Revenue Bulletin. A determination let-
ter will not usually be issued with re-
spect to a question which involves a re-
turn to be filed by the taxpayer if the
identical question is involved in a re-
turn or returns already filed by the
taxpayer. District directors may not
issue determination letters as to the
tax consequence of prospective or pro-
posed transactions, except as provided
in subparagraphs (b) and (6) of this
paragraph.

(2) In estate and gift tax matters, dis-
trict directors issue determination let-
ters in response to written requests
submitted to their offices affecting the
estate tax returns of decedents that
will be audited by their offices, but
only if the answer to the questions pre-
sented are specifically covered by stat-
ute, Treasury Decision or regulation,
or by a ruling, opinion, or court deci-
sion published in the Internal Revenue
Bulletin. District directors will not
issue determination letters relating to
matters involving the application of
the estate tax to property or the estate
of a living person.

(3) In employment and excise tax
matters (except excise taxes imposed
under Chapter 42 of the Code), district
directors issue determination letters in
response to written requests from tax-
payers who have filed or who are re-
quired to file returns over which they
have audit jurisdiction, but only if the
answers to the questions presented are
specifically covered by statute, Treas-
ury Decision or regulation, or a ruling,
opinion, or court decision published in
the Internal Revenue Bulletin. Because
of the impact of these taxes upon the
business operation of the taxpayer and
because of special problems of adminis-
tration both to the Service and to the
taxpayer, district directors may take
appropriate action in regard to such re-
quests, whether they relate to com-
pleted or prospective transactions or
returns previously filed or to be filed.

(4) Notwithstanding the provisions of
subparagraphs (1), (2), and (3), of this
paragraph, a district director will not
issue a determination letter in re-
sponse to an inquiry which presents a
question specifically covered by stat-
ute, regulations, rulings, etc., pub-
lished in the Internal Revenue Bul-
letin, where (i) it appears that the tax-
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payer has directed a similar inquiry to
the National Office, (ii) the identical
issue involving the same taxpayer is
pending in a case before the Appellate
Division, (iii) the determination letter
is requested by an industry, trade asso-
ciation, or similar group, or (iv) the re-
quest involves an industrywide prob-
lem. Under no circumstances will a dis-
trict director issue a determination
letter unless it is clearly indicated that
the inquiry is with regard to a tax-
payer or taxpayers who have filed or
are required to file returns over which
his office has or will have audit juris-
diction. Notwithstanding the provi-
sions of subparagraph (3) of this para-
graph, a district director will not issue
a determination letter on an employ-
ment tax question when the specific
question involved has been or is being
considered by the Central Office of the
Social Security Administration. Nor
will district directors issue determina-
tion letters on excise tax questions if a
request is for a determination of a con-
structive sales price under section
4216(b) or 4218(e) of the Code. However,
the National Office will issue rulings in
this area. See paragraph (d)(2) of this
section.

(5) District directors issue determina-
tion letters as to the qualification of
plans under sections 401 and 405(a) of
the Code, and as to the exempt status
of related trusts under section 501 of
the Code, to the extent provided in
paragraphs (o) and (q) of this section.
Selected district directors also issue
determination letters as to the quali-
fication of certain organizations for ex-
emption from Federal income tax
under sections 501 and 521 of the Code,
to the extent provided in paragraph (n)
of this section. Selected district direc-
tors also issue determination letters as
to the qualification of certain organi-
zations for foundation status under
sections 509(a) and 4942(j)(3) of the
Code, to the extent provided in para-
graph (r) of this section.

(6) District directors issue determina-
tion letters with regard to the replace-
ment of involuntarily converted prop-
erty under section 1033 of the Code
even though the replacement has not
been made, if the taxpayer has filed his
income tax return for the year in
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which the property was involuntarily
converted.

(7T) A request received by a district di-
rector with respect to a question in-
volved in an income, estate, or gift tax
return already filed will, in general, be
considered in connection with the ex-
amination of the return. If response is
made to such inquiry prior to an exam-
ination or audit, it will be considered a
tentative finding in any subsequent ex-
amination or audit of the return.

(d) Discretionary authority to issue rul-
ings and determination letters. (1) It is
the practice of the Service to answer
inquiries of individuals and organiza-
tions, whenever appropriate in the in-
terest of sound tax administration, as
to their status for tax purposes and the
tax effect of their acts or transactions.

(2) There are, however, certain areas
where, because of the inherently fac-
tual nature of the problem involved, or
for other reasons, the Service will not
issue rulings or determination letters.
A ruling or determination letter is not
issued on alternative plans of proposed
transactions or on hypothetical situa-
tions. A specific area or a list of these
areas is published from time to time in
the Internal Revenue Bulletin. Such
list is not all inclusive since the Serv-
ice may decline to issue rulings or de-
termination letters on other questions
whenever warranted by the facts or cir-
cumstances of a particular case. The
National Office and district directors
may, when it is deemed appropriate
and in the best interest of the Service,
issue information letters calling atten-
tion to well-established principles of
tax law.

(3) The National Office will issue rul-
ings in all cases on prospective or fu-
ture transactions when the law or reg-
ulations require a determination of the
effect of a proposed transaction for tax
purposes, as in the case of a transfer
coming within the provisions of sec-
tions 1491 and 1492 of the Code, or an
exchange coming within the provisions
of section 367 of the Code. The National
Office will issue rulings in all cases in-
volving the determination of a con-
structive sales price under section
4216(b) or 4218(e) of the Code.

(e) Instructions to taxpayers. (1) A re-
quest for a ruling or a determination
letter is to be submitted in duplicate if
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(i) more than one issue is presented in
the request or (ii) a closing agreement
is requested with respect to the issue
presented. There shall accompany the
request a declaration, in the following
form: ‘“Under penalties of perjury, I de-
clare that I have examined this re-
quest, including accompanying docu-
ments, and to the best of my knowl-
edge and belief, the facts presented in
support of the requested ruling or de-
termination letter are true, correct,
and complete’”. The declaration must
accompany requests that are post-
marked or hand delivered to the Inter-
nal Revenue Service after October 31,
1976. The declaration must be signed by
the person or persons on whose behalf
the request is made.

(2) Each request for a ruling or a de-
termination letter must contain a com-
plete statement of all relevant facts re-
lating to the transaction. Such facts
include names, addresses, and taxpayer
identifying numbers of all interested
parties; the location of the district of-
fice that has or will have audit juris-
diction over the return or report of
each party; a full and precise state-
ment of the business reasons for the
transaction; and a carefully detailed
description of the transaction. In addi-
tion, true copies of all contracts, wills,
deeds, agreements, instruments, and
other documents involved in the trans-
action must be submitted with the re-
quest. However, relevant facts reflected
in documents submitted must be in-
cluded in the taxpayer’s statement and
not merely incorporated by reference,
and must be accompanied by an anal-
ysis of their bearing on the issue or
issues, specifying the pertinent provi-
sions. (The term ‘‘all interested par-
ties”” is not to be construed as requir-
ing a list of all shareholders of a widely
held corporation requesting a ruling re-
lating to a reorganization, or a list of
employees where a large number may
be involved in a plan.) The request
must contain a statement whether, to
the best of the knowledge of the tax-
payer or his representative, the iden-
tical issue is being considered by any
field office of the Service in connection
with an active examination or audit of
a tax return of the taxpayer already
filed or is being considered by a branch
office of the Appellate Division. Where
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the request pertains to only one step of
a larger integrated transaction, the
facts, circumstances, etc., must be sub-
mitted with respect to the entire trans-
action. The following list contains ref-
erences to revenue procedures for ad-
vance ruling requests under certain
sections of the Code.

(i) For ruling requests under section
103 of the Code, see Rev. Proc. 794,
1979-1 C.B. 483, as amplified by Rev.
Proc. 79-12, 1979-1 C.B. 492. Revenue
Procedure 79-12 sets forth procedures
for submitting ruling requests to which
sections 103 and 7478 of the Code apply.

(ii) For ruling requests under section
367 of the Code, see Rev. Proc. 68-23,
1968-1 C.B. 821, as amplified by Rev.
Proc. 76-20, 1976-1 C.B. 560, Rev. Proc.
77-5, 1977-1 C.B. 536, Rev. Proc. 78-27,
19782 C.B. 526, and Rev. Proc. 78-28,
1978-2 C.B. 526. Revenue Procedure 68-23
contains guidelines for taxpayers and
their representatives in connection
with issuing rulings under section 367.
Revenue Procedure 76-20 explains the
effect of Rev. Rul. 75-561, 1975-2 C.B.
129, on transactions described in sec-
tion 3.03(1)(c) of Rev. Proc. 68-23. Rev-
enue Procedure 77-5 sets forth proce-
dures for submitting ruling requests
under section 367, and the administra-
tive remedies available to a taxpayer
within the Service after such rulings
have been issued. Revenue Procedure
78-27 relates to the notice requirement
set forth in the setion 367(b) temporary
regulations. Revenue Procedure 78-28
relates to the timely filing of a section
367(a) ruling request.

(iii) For ruling requests under section
361 of the Code, see Rev. Proc. 73-10,
1973-1 C.B. 760, and Rev. Proc. 69-19,
19692 C.B. 301. Revenue Procedure 73-10
sets forth the information to be in-
cluded in the ruling request. Revenue
Procedure 69-19 sets forth the condi-
tions and circumstances under which
an advance ruling will be issued under
section 367 of the Code that an agree-
ment which purports to furnish tech-
nical know-how in exchange for stock
is a transfer of property within the
meaning of section 351.

(iv) For ruling requests under section
332, 334(b)(1), or 334(b)(2) of the Code,
see Rev. Proc. 73-17, 1973-2 C.B. 465.
Revenue Procedure 73-17 sets forth the
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information to be included in the rul-
ing request.

(v) See Rev. Proc. 77-30, 19772 C.B.
539, and Rev. Proc. 78-18, 1978-2 C.B.
491, relating to rules for the issuance of
an advance ruling that a proposed sale
of employer stock to a related qualified
defined contribution plan of deferred
compensation will be a sale of the
stock rather than a distribution of
property.

(vi) For ruling requests under section
302 or section 311 of the Code, see Rev.
Proc. 73-35, 1973-2 C.B. 490. Revenue
Procedure 73-35 sets forth the informa-
tion to be included in the ruling re-
quest.

(vii) For ruling requests under sec-
tion 337 of the Code (and related sec-
tion 331) see Rev. Proc. 75-32, 1975-2
C.B. 5565. Revenue Procedure 75-32 sets
forth the information to be included in
the ruling request.

(viii) For ruling requests under sec-
tion 346 of the Code (and related sec-
tions 331 and 336), see Rev. Proc. 73-36,
1973-2 C.B. 496. Revenue Procedure 73-36
sets forth the information to be in-
cluded in the ruling request.

(ix) For ruling requests under section
355 of the Code, see Rev. Proc. 75-35,
1975-2 C.B. 561. Revenue Procedure 75-35
sets forth the information to be in-
cluded in the ruling request.

(x) For ruling requests under section
368(a)(1)(E) of the Code, see Rev. Proc.
78-33, 1978-2 C.B. 532. Revenue Proce-
dure 78-33 sets forth the information to
be included in the ruling request.

(xi) For ruling requests concerning
the classification of an organization as
a limited partnership where a corpora-
tion is the sole general partner, see
Rev. Proc. 72-13, 1972-1 C.B. 735. See
also Rev. Proc. 74-17, 1974-1 C.B. 438,
and Rev. Proc. 75-16, 1975-1 C.B. 676.
Revenue Procedure 74-17 announces
certain operating rules of the Service
relating to the issuance of advance rul-
ing letters concerning the classifica-
tion of organizations formed as limited
partnerships. Revenue Procedure 75-16
sets forth a checklist outlining re-
quired information frequently omitted
from requests for rulings relating to
classification of organizations for Fed-
eral tax purposes.

(xii) For ruling requests concerning
the creditability of a foreign tax under
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section 901 or 903 of the Code, see Rev.
Rul. 67-308, 1967-2 C.B. 254, which sets
forth requirements for establishing
that translations of foreign law are
satisfactory as evidence for purposes of
determining the creditability of a par-
ticular foreign tax.

Original documents should not be sub-
mitted because documents and exhibits
become a part of the Internal Revenue
Service file which cannot be returned.
If the request is with respect to a cor-
porate distribution, reorganization, or
other similar or related transaction,
the corporate balance sheet nearest the
date of the transaction should be sub-
mitted. (If the request relates to a pro-
spective transaction, the most recent
balance sheet should be submitted.) In
the case of requests for rulings or de-
termination letters, other than those
to which section 6104 of the Code ap-
plies, postmarked or hand delivered to
the Internal Revenue Service after Oc-
tober 31, 1976, there must accompany
such requests a statement, described in
paragraph (5) of this paragraph, of pro-
posed deletions pursuant to section
6110(c) of the Code. Such statement is
not required if the request is to secure
the consent of the Commissioner with
respect to the adoption of or change in
accounting or funding periods or meth-
ods pursuant to section 412, 442, 446(e),
or 706 of the Code. If, however, the per-
son seeking the consent of the Commis-
sioner receives from the Internal Rev-
enue Service a notice that proposed de-
letions should be submitted because
the resulting ruling will be open to
public inspection under section 6110,
the statement of proposed deletions
must be submitted within 20 days after
such notice is mailed.

(3) As an alternative procedure for
the issuance of rulings on prospective
transactions, the taxpayer may submit
a summary statement of the facts he
considers controlling the issue, in addi-
tion to the complete statement re-
quired for ruling requests by subpara-
graph (2) of this paragraph. Assuming
agreement with the taxpayer’s sum-
mary statement, the Service will use it
as the basis for the ruling. Any tax-
payer wishing to adopt this procedure
should submit with the request for rul-
ing:
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(i) A complete statement of facts re-
lating to the transaction, together
with related documents, as required by
subparagraph (2) of this paragraph; and

(ii) A summary statement of the
facts which he believes should be con-
trolling in reaching the requested con-
clusion.

Where the taxpayer’s statement of con-
trolling facts is accepted, the ruling
will be based on those facts and only
this statement will ordinarily be incor-
porated in the ruling letter. It is em-
phasized, however, that:

(a) This procedure for a ‘‘two-part”
ruling request is elective with the tax-
payer and is not to be considered a re-
quired substitute for the regular proce-
dure contained in paragraphs (a)
through (m) of this section;

(b) Taxpayers’ rights and responsibil-
ities are the same under the ‘‘two-
part” ruling request procedure as those
provided in paragraphs (a) through (m)
of this section;

(c¢) The Service reserves the right to
rule on the basis of a more complete
statement of facts it considers control-
ling and to seek further information in
developing facts and restating them for
ruling purposes; and

(d) The ‘‘two-part” ruling request
procedure will not apply where it is in-
consistent with other procedures appli-
cable to specific situations such as: Re-
quests for permission to change ac-
counting method or period; application
for recognition of exempt status under
section 501 or 521; or rulings on employ-
ment tax status.

(4) If the taxpayer is contending for a
particular determination, he must fur-
nish an explanation of the grounds for
his contentions, together with a state-
ment of relevant authorities in support
of his views. Even though the taxpayer
is urging no particular determination
with regard to a proposed or prospec-
tive transaction, he must state his
views as to the tax results of the pro-
posed action and furnish a statement of
relevant authorities to support such
views.

(5) In order to assist the Internal
Revenue Service in making the dele-
tions, required by section 6110(c) of the
Code, from the text of rulings and de-
termination letters, which are open to
public inspection pursuant to section
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6110(a) of the Code, there must accom-
pany requests for such rulings or deter-
mination letters either a statement of
the deletions proposed by the person
requesting the ruling or determination
letter and the statutory basis for each
proposed deletion, or a statement that
no information other than names, ad-
dresses, and taxpayer identifying num-
bers need be deleted. Such statement
shall be made in a separate document.
The statement of proposed deletions
shall be accompanied by a copy of the
request for a ruling or determination
letter and supporting documents, on
which shall be indicated, by the use of
brackets, the material which the per-
son making such request indicates
should be deleted pursuant to section
6110(c) of the Code. The statement of
proposed deletions shall indicate the
statutory basis, under section 6110(c) of
the Code, for each proposed deletion.
The statement of proposed deletions
shall not appear or be referred to any-
where in the request for a ruling of de-
termination letter. If the person mak-
ing the request decides to request addi-
tional deletions pursuant to section
6110(c) of the Code prior to the time the
ruling or determination letter is
issued, additional statements may be
submitted.

(6) If the request is with respect to
the qualification of a plan under sec-
tion 401 or 405(a) of the Code, see para-
graphs (0) and (p) of this section. If the
request is with respect to the qualifica-
tion of an organization for exemption
from Federal income tax under section
501 or 521 of the Code, see paragraph (n)
of this section, Revenue Procedure 72—
5, Internal Revenue Bulletin No. 1972-1,
19, and Revenue Procedure 68-13, C.B.
1968-1, 764.

(7 A request by or for a taxpayer
must be signed by the taxpayer or his
authorized representative. If the re-
quest is signed by a representative of
the taxpayer, or if the representative is
to appear before the Internal Revenue
Service in connection with the request,
he must either be:

(i) An attorney who is a member in
good standing of the bar of the highest
court of any State, possession, terri-
tory, Commonwealth, or the District of
Columbia, and who files with the serv-
ice a written declaration that he is cur-
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rently qualified as an attorney and he
is authorized to represent the prin-
cipal,

(ii) A certified public accountant who
is duly qualified to practice in any
State, possession, territory, Common-
wealth, or the District of Columbia,
and who files with the Service a writ-
ten declaration that he is currently
qualified as a certified public account-
ant and he is authorized to represent
the principal, or

(iii) A person, other than an attorney
or certified public accountant, enrolled
to practice before the Service, and who
files with the Service a written dec-
laration that he is currently enrolled
(including in the declaration either his
enrollment number or the expiration
date of his enrollment card) and that
he is authorized to represent the prin-
cipal. (See Treasury Department Cir-
cular No. 230, as amended, C.B. 1966-2,
1171, for the rules on who may practice
before the Service. See §601.503(c) for
the statement required as evidence of
recognition as an enrollee.)

(8) A request for a ruling or an opin-
ion letter by the National Office should
be addressed to the Commissioner of
Internal Revenue, Attention: T:FP:T.
Washington, DC 20224. A request for a
determination letter should be ad-
dressed to the district director of inter-
nal revenue whose office has or will
have audit jurisdiction of the tax-
payer’s return. See also paragraphs (n)
through (q) of this section.

(9) Any request for a ruling or deter-
mination letter that does not comply
with all the provisions of this para-
graph will be acknowledged, and the re-
quirements that have not been met will
be pointed out. If a request for a ruling
lacks essential information, the tax-
payer or his representative will be ad-
vised that if the information is not
forthcoming within 30 days, the re-
quest will be closed. If the information
is received after the request is closed,
the request will be reopened and treat-
ed as a new request as of the date of
the receipt of the essential informa-
tion. Priority treatment of such re-
quest will be granted only in rare cases
upon the approval of the division direc-
tor.

(10) A taxpayer or his representative
who desires an oral discussion of the
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issue or issues involved should indicate
such desire in writing when filing the
request or soon thereafter in order that
the conference may be arranged at that
stage of consideration when it will be
most helpful.

(11) Generally, prior to issuing the
ruling or determination letter, the Na-
tional Office or district director shall
inform the person requesting such rul-
ing or determination letter orally or in
writing of the material likely to ap-
pear in the ruling or determination let-
ter which such person proposed be de-
leted but which the Internal Revenue
Service determines should not be de-
leted. If so informed, the person re-
questing the ruling or determination
letter may submit within 10 days any
further information, arguments or
other material in support of the posi-
tion that such material be deleted. The
Internal Revenue Service will attempt,
if feasible, to resolve all disagreements
with respect to proposed deletions
prior to the issuance of the ruling or
determination letter. However, in no
event shall the person requesting the
ruling or determination letter have the
right to a conference with respect to
resolution of any disagreements con-
cerning material to be deleted from the
text of the ruling or determination let-
ter, but such matters may be consid-
ered at any conference otherwise
scheduled with respect to the request.

(12) It is the practice of the Service
to process requests for rulings, opinion
letters, and determination letters in
regular order and as expeditiously as
possible. Compliance with a request for
consideration of a particular matter
ahead of its regular order, or by a spec-
ified time, tends to delay the disposi-
tion of other matters. Requests for
processing ahead of the regular order,
made in writing in a separate letter
submitted with the request or subse-
quent thereto and showing clear need
for such treatment, will be given con-
sideration as the particular cir-
cumstances warrant. However, no as-
surance can be given that any letter
will be processed by the time re-
quested. For example, the scheduling of
a closing date for a transaction or a
meeting of the Board of Directors or
shareholders of a corporation without
due regard to the time it may take to
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obtain a ruling, opinion letter, or de-
termination letter will not be deemed
sufficient reason for handling a request
ahead of its regular order. Neither will
the possible effect of fluctuation in the
market price of stocks on a transaction
be deemed sufficient reason for han-
dling a request out of order. Requests
by telegram will be treated in the same
manner as requests by letter. Rulings,
opinion letters, and determination let-
ters ordinarily will not be issued by
telegram. A taxpayer or his representa-
tive desiring to obtain information as
to the status of his case may do so by
contacting the appropriate division in
the office of the Assistant Commis-
sioner (Technical).

(13) The Director, Corporation Tax
Division, has responsibility for issuing
rulings in areas involving the applica-
tion of Federal income tax to tax-
payers; those involving income tax
conventions or treaties with foreign
countries; those involving deprecia-
tion, depletion, and valuation issues;
and those involving the taxable status
of exchanges and distributions in con-
nection with corporate reorganiza-
tions, organizations, liquidations, etc.

(14) The Director, Individual Tax Di-
vision, has responsibility for issuing
rulings with respect to the application
of Federal income tax to taxpayers (in-
cluding individuals, partnerships, es-
tates and trusts); areas involving the
application of Federal estate and gift
taxes including estate and gift tax con-
ventions or treaties with foreign coun-
tries; areas involving certain excise
taxes; the provisions of the Internal
Revenue Code dealing with procedure
and administration; and areas involv-
ing employment taxes.

(15) A taxpayer or the taxpayer’s rep-
resentative desiring to obtain informa-
tion as to the status of the taxpayer’s
case may do so by contacting the fol-
lowing offices with respect to matters
in the areas of their responsibility:

. Telephone numbers,
Official (Area Code 202)
Director, Corporation Tax Division
Director, Individual Tax Division

566-4504, 566—4505.
566-3767 or 566-3788.

(16) After receiving the notice pursu-
ant to section 6110(f)(1) of the Code of
intention to disclose the ruling or de-
termination letter (including a copy of
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the version proposed to be open to pub-
lic inspection and notations of third-
party communications pursuant to sec-
tion 6110(d) of the Code), if the person
requesting the ruling or determination
letter desires to protest the disclosure
of certain information in the ruling or
determination letter, such person must
within 20 days after the notice is
mailed submit a written statement
identifying those deletions not made
by the Internal Revenue Service which
such person believes should have been
made. Such person shall also submit a
copy of the version of the ruling or de-
termination letter proposed to be open
to public inspection on which such per-
son indicates, by the use of brackets,
the deletions proposed by the taxpayer
but which have not been made by the
Internal Revenue Service. Generally,
the Internal Revenue Service will not
consider the deletion under this sub-
paragraph of any material which the
taxpayer did not, prior to the issuance
of the ruling or determination letter,
propose be deleted. The Internal Rev-
enue Service shall, within 20 days after
receipt of the response by the person
requesting the ruling or determination
letter to the notice pursuant to section
6110(f)(1) of the Code, mail to such per-
son its final administrative conclusion
with respect to the deletions to be
made.

(17) After receiving the notice pursu-
ant to section 6110(f)(1) of the Code of
intention to disclose (but no later than
60 days after such notice is mailed), the
person requesting a ruling or deter-
mination letter may submit a request
for delay of public inspection pursuant
to either section 6110(g)(3) or section
6110(g) (3) and (4) of the Code. The re-
quest for delay shall be submitted to
the office to which the request for a
ruling or determination letter was sub-
mitted. A request for delay shall con-
tain the date on which it is expected
that the underlying transaction will be
completed. The request for delay pur-
suant to section 6110(g)(4) of the Code
shall contain a statement from which
the Commissioner may determine that
good cause exists to warrant such
delay.

(18) When a taxpayer receives a rul-
ing or determination letter prior to the
filing of his return with respect to any
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transaction that has been con-
summated and that is relevant to the
return being filed, he should attach a
copy of the ruling or determination let-
ter to the return.

(19) A taxpayer may protest an ad-
verse ruling letter, or the terms and
conditions contained in a ruling letter,
issued after January 30, 1977, under sec-
tion 367(a)(1) of the Code (including a
ruling with respect to an exchange de-
scribed in section 367(b) which begins
before January 1, 1978) or section
1042(e)(2) of the Tax Reform Act of 1976,
not later than 45 days after the date of
the ruling letter. (For rulings issued
under these sections prior to January
31, 1977, see section 4.01 of Revenue
Procedure 77-5.) The Assistant Com-
missioner (Technical) will establish an
ad hoc advisory board to consider each
protest, whether or not a conference is
requested. A protest is considered made
on the date of the postmark of a letter
of protest or the date of the postmark
of a letter of protest or the date that
such letter is hand delivered to any In-
ternal Revenue Service office, includ-
ing the National Office. The protest
letter must be addressed to the Assist-
ant Commissioner (Technical), Atten-
tion: T:FP:T. The taxpayer will be
granted one conference upon request.
Whether or not the request is made the
board may request one or more con-
ferences or written submissions. The
taxpayer will be notified of the time,
date, and place of the conference, and
the names of the members of the board.
The board will consider all materials
submitted in writing by the taxpayer
and oral arguments presented at the
conference. Any oral arguments made
at a conference by the taxpayer, which
have not previously been submitted to
the Service in writing, may be sub-
mitted to the Service in writing if
postmarked not later than seven days
after the day of the conference.

The Board will make its recommenda-
tion to the Assistant Commissioner
(Technical) and the Assistant Commis-
sioner will make the decision. The tax-
payer will be informed of the decision
of the Assistant Commissioner by cer-
tified or registered mail. The specific
procedures to be used by a taxpayer in
protesting an adverse ruling letter, or
the terms and conditions contained in
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a ruling letter, under section 367 will
be published from time to time in the
Internal Revenue Bulletin (see, for ex-
ample, Revenue Procedure 77-5).

(f) Conferences in the National Office.
(1) If a conference has been requested,
the taxpayer will be notified of the
time and place of the conference. A
conference is normally scheduled only
when the Service deems it will be help-
ful in deciding the case or an adverse
decision is indicated. If conferences are
being arranged with respect to more
than one request for a ruling involving
the same taxpayer, they will be so
scheduled as to cause the least incon-
venience to the taxpayer.

(2) A taxpayer is entitled, as a matter
of right, to only one conference in the
National Office unless one of the cir-
cumstances discussed in subparagraph
(3) of this paragraph develops. This
conference will usually be held at the
branch level of the appropriate division
in the office of the Assistant Commis-
sioner (Technical) and will usually be
attended by a person who has authority
to act for the branch chief. (See
§601.201(a) (2) for the divisions in-
volved.) If more than one subject is to
be discussed at the conference, the dis-
cussion will constitute a conference
with respect to each subject. In order
to promote a free and open discussion
of the issues, the conference will usu-
ally be held after the branch has had
an opportunity to study the case. How-
ever, at the request of the taxpayer or
his representative, the conference may
be held at an earlier stage in the con-
sideration of the case than the Service
would ordinarily designate. No tax-
payer has a ‘‘right” to appeal the ac-
tion of a branch to a division director
or to any other official of the Service,
nor is a taxpayer entitled, as a matter
of right, to a separate conference in the
Chief Counsel’s office on a request for a
ruling.

(3) In the process of review in Tech-
nical of a holding proposed by a
branch, it may appear that the final
answer will involve a reversal of the
branch proposal with a result less fa-
vorable to the taxpayer. Or it may ap-
pear that an adverse holding proposed
by a branch will be approved, but on a
new or different issue or on different
grounds than those on which the
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branch decided the case. Under either
of these circumstances, the taxpayer of
his representative will be invited to an-
other conference. The provisions of this
section limiting the number of con-
ferences to which a taxpayer is entitled
will not foreclose the invitation of a
taxpayer to attend further conferences
when, in the opinion of National Office
personnel, such need arises. All addi-
tional conferences of the type discussed
in this paragraph are held only at the
invitation of the Service.

(4) It is the responsibility of the tax-
payer to add to the case file a written
record of any additional data, lines of
reasoning, precedents, etc., which are
proposed by the taxpayer and discussed
at the conference but which were not
previously or adequately presented in
writing.

(g) Referral of matters to the National
Office. (1) Requests for determination
letters received by the district direc-
tors that, in accordance with para-
graph (c) of this section, may not be
acted upon by a district office, will be
forwarded to the National Office for
reply and the taxpayer advised accord-
ingly. District directors also refer to
the National Office any request for a
determination letter that in their
judgement warrants the attention of
the National Office. See also the provi-
sions of paragraphs (o), (p), and (q) of
this section, with respect to requests
relating to qualification of a plan
under sections 401 and 405(a) of the
Code, and paragraph (n) of this section,
Revenue Procedure 72-5, Internal Rev-
enue Bulletin No. 1972-1, 19, and Rev-
enue Procedure 638-13, C.B. 1968-1, 764,
with respect to application for recogni-
tion of exempt status under sections
501 and 521 of the Code.

(2) If the request is with regard to an
issue or an area with respect to which
the Service will not issue a ruling or a
determination letter, such request will
not be forwarded to the National Of-
fice, but the district office will advise
the taxpayer that the Service will not
issue a ruling or a determination letter
on the issue. See paragraph (d) (2) of
this section.

(h) Referral of matters to district offices.
Requests for rulings received by the
National Office that, in accordance
with the provisions of paragraph (b) of
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this section, may not be acted upon by
the National Office will be forwarded
for appropriate action to the district
office that has or will have audit juris-
diction of the taxpayer’s return and
the taxpayer advised accordingly. If
the request is with respect to an issue
or an area of the type discussed in
paragraph (d)(2) of this section, the
taxpayer will be so advised and the re-
quest may be forwarded to the appro-
priate district office for association
with the related return or report of the
taxpayer.

(i) Review of determination letters. (1)
Determination letters issued with re-
spect to the types of inquiries author-
ized by paragraphs (c) (1), (2), and (3) of
this section are not generally reviewed
by the National Office as they merely
inform a taxpayer of a position of the
Service which has been previously es-
tablished either in the regulations or
in a ruling, opinion, or court decision
published in the Internal Revenue Bul-
letin. If a taxpayer believes that a de-
termination letter of this type is in
error, he may ask the district director
to reconsider the matter. He may also
ask the district director to request ad-
vice from the National Office. In such
event, the procedures in paragraphs (b)
(5) of §601.105 will be followed.

(2) The procedures for review of de-
termination letters relating to the
qualification of employers’ plans under
section 401(a) of the Code are provided
in paragraph (o) of this section.

(3) The procedures for review of de-
termination letters relating to the ex-
emption from Federal income tax of
certain organizations under sections
501 and 521 of the Code are provided in
paragraph (n) of this section.

(j) Withdrawals of requests. The tax-
payer’s request for a ruling or a deter-
mination letter may be withdrawn at
any time prior to the signing of the let-
ter of reply. However, in such a case,
the National Office may furnish its
views to the district director whose of-
fice has or will have audit jurisdiction
of the taxpayer’s return. The informa-
tion submitted will be considered by
the district director in a subsequent
audit or examination of the taxpayer’s
return. Even though a request is with-
drawn, all correspondence and exhibits
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will be retained in the Service and may
not be returned to the taxpayer.

(k) Oral advice to taxpayers. (1) The
Service does not issue rulings or deter-
mination letters upon oral requests.
Furthermore, National Office officials
and employees ordinarily will not dis-
cuss a substantive tax issue with a tax-
payer or his representative prior to the
receipt of a request for a ruling, since
oral opinions or advice are not binding
on the Service. This should not be con-
strued as preventing a taxpayer or his
representative from inquiring whether
the Service will rule on a particular
question. In such cases, however, the
name of the taxpayer and his identi-
fying number must be disclosed. The
Service will also discuss questions re-
lating to procedural matters with re-
gard to submitting a request for a rul-
ing, including the application of the
provisions of paragraph (e) to the par-
ticular case.

(2) A taxpayer may, of course, seek
oral technical assistance from a dis-
trict office in the preparation of his re-
turn or report, pursuant to other estab-
lished procedures. Such oral advice is
advisory only and the Service is not
bound to recognize it in the examina-
tion of the taxpayer’s return.

(1) Effect of rulings. (1) A taxpayer
may not rely on an advance ruling
issued to another taxpayer. A ruling,
except to the extent incorporated in a
closing agreement, may be revoked or
modified at any time in the wise ad-
ministration of the taxing statutes.
See paragraph (a)(6) of this section for
the effect of a closing agreement. If a
ruling is revoked or modified, the rev-
ocation or modification applies to all
open years under the statutes, unless
the Commissioner or his delegate exer-
cises the discretionary authority under
section 7805(b) of the Code to limit the
retroactive effect of the revocation or
modification. The manner in which the
Commissioner or his delegate generally
will exercise this authority is set forth
in this section. With reference to rul-
ings relating to the sale or lease of ar-
ticles subject to the manufacturers ex-
cise tax and the retailers excise tax,
see specifically subparagraph (8) of this
paragraph.
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(2) As part of the determination of a
taxpayer’s liability, it is the responsi-
bility of the district director to ascer-
tain whether any ruling previously
issued to the taxpayer has been prop-
erly applied. It should be determined
whether the representations upon
which the ruling was based reflected an
accurate statement of the material
facts and whether the transaction ac-
tually was carried out substantially as
proposed. If, in the course of the deter-
mination of the tax liability, it is the
view of the district director that a rul-
ing previously issued to the taxpayer
should be modified or revoked, the
findings and recommendations of that
office will be forwarded to the National
Office for consideration prior to further
action. Such reference to the National
Office will be treated as a request for
technical advice and the procedures of
paragraph (b)(5) of §601.105 will be fol-
lowed. Otherwise, the ruling is to be
applied by the district office in its de-
termination of the taxpayer’s liability.

(3) Appropriate coordination with the
National Office will be undertaken in
the event that any other field official
having jurisdiction of a return or other
matter proposes to reach a conclusion
contrary to a ruling previously issued
to the taxpayer.

(4) A ruling found to be in error or
not in accord with the current views of
the Service may be modified or re-
voked. Modification or revocation may
be effected by a notice to the taxpayer
to whom the ruling originally was
issued, or by a Revenue Ruling or other
statement published in the Internal
Revenue Bulletin.

(5) Except in rare or unusual cir-
cumstances, the revocation or modi-
fication of a ruling will not be applied
retroactively with respect to the tax-
payer to whom the ruling was origi-
nally issued or to a taxpayer whose tax
liability was directly involved in such
ruling if (i) there has been no
misstatement or omission of material
facts, (ii) the facts subsequently devel-
oped are not materially different from
the facts on which the ruling was
based, (iii) there has been no change in
the applicable law, (iv) the ruling was
originally issued with respect to a pro-
spective or proposed transaction, and
(v) the taxpayer directly involved in
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the ruling acted in good faith in reli-
ance upon the ruling and the retro-
active revocation would be to his det-
riment. To illustrate, the tax liability
of each employee covered by a ruling
relating to a pension plan of an em-
ployer is directly involved in such rul-
ing. Also, the tax liability of each
shareholder is directly involved in a
ruling related to the reorganization of
a corporation. However, the tax liabil-
ity of members of an industry is not di-
rectly involved in a ruling issued to
one of the members, and the position
taken in a revocation or modification
of ruling to one member of an industry
may be retroactively applied to other
members of that industry. By the same
reasoning, a tax practitioner may not
obtain the nonretroactive application
to one client of a modification or rev-
ocation of a ruling previously issued to
another client. Where a ruling to a tax-
payer is revoked with retroactive ef-
fect, the notice to such taxpayer will,
except in fraud cases, set forth the
grounds upon which the revocation is
being made and the reasons why the
revocation is being applied retro-
actively.

(6) A ruling issued to a taxpayer with
respect to a particular transaction rep-
resents a holding of the Service on that
transaction only. However, the applica-
tion of that ruling to the transaction
will not be affected by the subsequent
issuance of regulations (either tem-
porary or final), if the conditions speci-
fied in subparagraph (5) of this para-
graph are met. If the ruling is later
found to be in error or no longer in ac-
cord with the holding of the Service, it
will afford the taxpayer no protection
with respect to a like transaction in
the same or subsequent year, except to
the extent provided in subparagraphs
(7) and (8) of this paragraph.

(7) If a ruling is issued covering a
continuing action or a series of actions
and it is determined that the ruling
was in error or no longer in accord
with the position of the Service, the
Assistant Commissioner (Technical)
ordinarily will limit the retroactivity
of the revocation or modification to a
date not earlier than that on which the
original ruling was modified or re-
voked. To illustrate, if a taxpayer ren-
dered service or provided a facility
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which is subject to the excise tax on
services or facilities, and in reliance on
a ruling issued to the same taxpayer
did not pass the tax on to the user of
the service or the facility, the Assist-
ant Commissioner (Technical) ordi-
narily will restrict the retroactive ap-
plication of the revocation or modifica-
tion of the ruling. Likewise, if an em-
ployer incurred liability under the Fed-
eral Insurance Contributions Act, but
in reliance on a ruling made to the
same employer neither collected the
employee tax nor paid the employee
and employer taxes under the Act, the
Assistant Commissioner (Technical)
ordinarily will restrict the retroactive
application of the revocation or modi-
fication of the ruling with respect to
both the employer tax and the em-
ployee tax. In the latter situation,
however, the restriction of retroactive
application ordinarily will be condi-
tioned on the furnishing by the em-
ployer of wage data, or of such correc-
tions of wage data as may be required
by §31.6011(a)-1(c) of the Employment
Tax Regulations. Consistent with these
provisions, if a ruling relates to a con-
tinuing action or a series of actions,
the ruling will be applied until the date
of issuance of applicable regulations or
the publication of a Revenue Ruling
holding otherwise, or until specifically
withdrawn. Publication of a notice of
proposed rulemaking will not affect
the application of any ruling issued
under the procedures set forth herein.
(As to the effective date in cases in-
volving revocation or modification of
rulings or determination letters recog-
nizing exemption, see paragraph (n)(1)
of this section.)

(8) A ruling holding that the sale or
lease of a particular article is subject
to the manufacturers excise tax or the
retailers excise tax may not revoke or
modify retroactively a prior ruling
holding that the sale or lease of such
article was not taxable, if the taxpayer
to whom the ruling was issued, in reli-
ance upon such prior ruling, parted
with possession or ownership of the ar-
ticle without passing the tax on to his
customer. Section 1108(b), Revenue Act
of 1926.

(9) In the case of rulings involving
completed transactions, other than
those described in subparagraphs (7)
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and (8) of this paragraph, taxpayers
will not be afforded the protection
against retroactive revocation pro-
vided in subparagraph (5) of this para-
graph in the case of proposed trans-
actions since they will not have en-
tered into the transactions in reliance
on the rulings.

(m) Effect of determination letters. A
determination letter issued by a dis-
trict director in accordance with this
section will be given the same effect
upon examination of the return of the
taxpayer to whom the determination
letter was issued as is described in
paragraph (1) of this section, in the
case of a ruling issued to a taxpayer,
except that reference to the National
Office is not necessary where, upon ex-
amination of the return, it is the opin-
ion of the district director that a con-
clusion contrary to that expressed in
the determination letter is indicated. A
district director may not limit the
modification or revocation of a deter-
mination letter but may refer the mat-
ter to the National Office for exercise
by the Commissioner or his delegate of
the authority to limit the modification
or revocation. In this connection see
also paragraphs (n) and (o) of this sec-
tion.

(n) Organization claiming exemption
under section 501 or 521 of the Code—(1)
Filing applications for exemption. (i) An
organization seeking recognition of ex-
empt status under section 501 or 521 of
the Code is required to file an applica-
tion with the key district director for
the Internal Revenue district in which
the principal place of business or prin-
cipal office of the organization is lo-
cated. Following are the 19 key district
offices that process the applications
and the Internal Revenue districts cov-
ered by each:

Key district(s) and IRS districts covered

Central Region:

Cincinnati: Cincinnati, Louisville, Indian-
apolis.

Cleveland: Cleveland, Parkersburg.

Detroit: Detroit.

Mid-Atlantic Region:

Baltimore: Baltimore (which includes the
District of Columbia and Office of Inter-
national Operations), Pittsburgh, Rich-
mond.

Philadelphia: Philadelphia, Wilmington.

Newark: Newark.

Midwest Region:
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Chicago: Chicago.
St. Paul: St. Paul, Fargo, Aberdeen, Mil-
waukee.
St. Louis: St Loulis,
Moines, Omaha.
North-Atlantic Region:
Boston: Boston, Augusta, Burlington,
Providence, Hartford, Portsmouth.
Manhattan: Manhattan.
Brooklyn: Brooklyn, Albany, Buffalo.
Southeast Region:
Atlanta: Atlanta, Greensboro, Columbia,
Nashville.
Jacksonville: Jacksonville, Jackson Bir-
mingham.
Southwest Region:
Austin: Austin, New Orleans, Albuquerque,
Denver, Cheyenne.
Dallas: Dallas, Oklahoma City,
Rock, Wichita.
Western Region:
Los Angeles: Los Angeles, Phoenix, Hono-

Springfield, Des

Little

lulu.

San Francisco: San Francisco, Salt Lake
City, Reno.

Seattle: Seattle, Portland, Anchorage,

Boise, Helena.

(ii) A ruling or determination letter
will be issued to an organization pro-
vided its application and supporting
documents establish that it meets the
particular requirements of the section
under which exemption is claimed. Ex-
empt status will be recognized in ad-
vance of operations if proposed oper-
ations can be described in sufficient de-
tail to permit a conclusion that the or-
ganization will meet the particular re-
quirements of the section under which
exemption is claimed. A mere restate-
ment of purposes or a statement that
proposed activities will be in further-
ance of such purposes will not satisfy
these requirements. The organization
must fully describe the activities in
which it expects to engage, including
the standards, criteria, procedures, or
other means adopted or planned for
carrying out the activities; the antici-
pated sources to receipts; and the na-
ture of contemplated expenditures.
Where the Service considers it war-
ranted, a record of actual operations
may be required before a ruling or de-
termination letter will be issued.

(iii) Where an application for rec-
ognition of exemption does not contain
the required information, the applica-
tion may be returned to the applicant
without being considered on its merits
with an appropriate letter of expla-
nation. In the case of an application
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under section 501 (c) (3) of the Code, the
applicant will also be informed of the
time within which the completed appli-
cation must be resubmitted in order for
the application to be considered as
timely notice within the meaning of
section 508(a) of the Code.

(iv) A ruling or determination letter
recognizing exemption will not ordi-
narily be issued if an issue involving
the organization’s exempt status under
section 501 or 521 of the Code is pending
in litigation or on appeal within the
Service.

(2) Processing applications and requests
for determination of foundation status. (i)
Under the general procedures outlined
in paragraphs (a) through (m) of this
section, key district directors are au-
thorized to issue determination letters
involving applications for exemption
under sections 501 and 521 of the Code,
and requests for foundation status
under sections 509 and 4942 (j)(3).

(ii) A key district director will refer
to the National Office those applica-
tions that present questions the an-
swers to which are not specifically cov-
ered by statute, Treasury decision or
regulation, or by a ruling, opinion, or
court decision published in the Internal
Revenue Bulletin. The National Office
will consider each such application,
issue a ruling directly to the organiza-
tion, and send a copy of the ruling to
the key district director. Where the
issue of exemption under section
501(c)(3) of the Code is referred to the
National Office for decision under this
subparagraph, the foundation status
issue will also be the subject of a Na-
tional Office ruling. In the event of a
conclusion unfavorable to the appli-
cant, it will be informed of the basis
for the conclusion and of its rights to
file a protest and to a conference in the
National Office. If a conference is re-
quested, the conference procedures set
forth in subparagraph (9)(v) of this
paragraph will be followed. After re-
consideration of the application in the
light of the protest and any informa-
tion developed in conference, the Na-
tional Office will affirm, modify, or re-
verse the original conclusion, issue a
ruling to the organization, and send a
copy of the ruling to the key district
director.
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(iii) Key district directors will issue
determination letters on foundation
status. All adverse determinations
issued by key district directors (includ-
ing adverse determinations on the
foundation status under section 509(a)
of the Code of nonexempt charitable
trusts described in section 4947(a)(1))
are subject to the protest and con-
ference procedures outlined in subpara-
graph (5) of this paragraph. Key dis-
trict directors will issue such deter-
minations in response to applications
for recognition of exempt status under
section 501(c)(3). They will also issue
such determinations in response to re-
quests for determination of foundation
status by organizations presumed to be
private foundations under section
508(b), requests for new determinations
of foundation status by organizations
previously classified as other than pri-
vate foundations, and, subject to the
conditions set forth in subdivision (vi)
of subparagraph (6) of this paragraph,
requests to reconsider status. The re-
quests described in the preceding sen-
tence must be made in writing. For in-
formation relating to the cir-
cumstances under which an organiza-
tion presumed to be a private founda-
tion under section 508(b) may request a
determination of its status as other
than a private foundation, see Revenue
Ruling 73-504, 1973-2 C.B. 190. All re-
quests for determinations referred to in
this paragraph should be made to the
key district director for the district in
which the principal place of business or
principal office of the organization is
located.

(iv) If the exemption application or
request for foundation status involves
an issue which is not covered by pub-
lished precedent or on which there may
be nonuniformity between districts, or
if the National Office had issued a pre-
vious contrary ruling or technical ad-
vice on the issue, the key district di-
rector must request technical advice
from the National Office. If, during the
consideration of its application or re-
quest by a key district director, the or-
ganization believes that the case in-
volves an issue with respect to which
referral for technical advice is appro-
priate, the organization may ask the
district director to request technical
advice from the National Office. The
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district director shall advise the orga-
nization of its right to request referral
of the issue to the National Office for
technical advice. The technical advice
provisions applicable to these cases are
set forth in subparagraph (9) of this
paragraph. The effect on an organiza-
tion’s appeal rights of technical advice
or a National Office ruling issued under
this subparagraph are set forth in
§601.106(a)(1)(iv)(a) and in subparagraph
(5)(1) of this paragraph.

(3) Effect of exemption rulings or deter-
mination letters. (i) A ruling or deter-
mination letter recognizing exemption
is usually effective as of the date of
formation of an organization, if its pur-
poses and activities during the period
prior to the date of the ruling or deter-
mination letter were consistent with
the requirements for exemption. How-
ever, with respect to organizations
formed after October 9, 1969, applying
for recognition of exemption under sec-
tion 501(c)(3) of the Code, the provi-
sions of section 508(a) apply. If the or-
ganization is required to alter its ac-
tivities or make substantive amend-
ments to its enabling instrument, the
ruling or determination letter recog-
nizing its exemption will be effective
as of the date specified therein.

(ii) A ruling or determination letter
recognizing exemption may not be re-
lied upon if there is a material change
inconsistent with exemption in the
character, the purpose, or the method
of operation of the organization.

(iii) (@) When an organization that
has been listed in IRS Publication No.
78, ‘“‘Cumulative List of Organizations
described in section 170 (c) of the Inter-
nal Revenue Code of 1954, as an orga-
nization contributions to which are de-
ductible under section 170 of the Code
subsequently ceases to qualify as such,
and the ruling or determination letter
issued to it is revoked, contributions
made to the organization by persons
unaware of the change in the status of
the organization generally will be con-
sidered allowable until () the date of
publication of an announcement in the
Internal Revenue Bulletin that con-
tributions are no longer deductible, or
(2) a date specified in such an an-
nouncement where deductibility is ter-
minated as of a different date.
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(b) In appropriate cases, however,
this advance assurance of deductibility
of contributions made to such an orga-
nization may be suspended pending
verification of continuing qualification
under section 170 of the Code. Notice of
such suspension will be made in a pub-
lic announcement by the Service. In
such cases allowance of deductions for
contributions made after the date of
the announcement will depend upon
statutory qualification of the organiza-
tion under section 170.

(c) If an organization, whose status
under section 170 (c)(2) of the Code is
revoked, initiates within the statutory
time limit a proceeding for declaratory
judgment under section 7428, special re-
liance provisions apply. If the decision
of the court is adverse to the organiza-
tion, it shall nevertheless be treated as
having been described in section 170 (c)
(2) for purpose of deductibility of con-
tributions from other organizations de-
scribed in section 170 (c¢) (2) and indi-
viduals (up to a maximum of $1,000), for
the period beginning on the date that
notice of revocation was published and
ending on the date the court first de-
termines that the organization is not
described in section 170 (c)(2).

(d) In any event, the Service is not
precluded from disallowing any con-
tributions made after an organization
ceases to qualify under section 170 of
the Code where the contributor (I) had
knowledge of the revocation of the rul-
ing or determination letter, (2) was
aware that such revocation was immi-
nent, or (3) was in part responsible for,
or was aware of, the activities or defi-
ciencies on the part of the organization
which gave rise to the loss of qualifica-
tion.

(4) National Office review of determina-
tion letters. The National Office will re-
view determination letters on exemp-
tion issues under sections 501 and 521 of
the Code and foundation status under
sections 509(a) and 4942(j)(3) to assure
uniformity in the application of the es-
tablished principles and precedents of
the Service. Where the National Office
takes exception to a determination let-
ter the key district director will be ad-
vised. If the organization protests the
exception taken, the file and protests
will be returned to the National Office.
The referral will be treated as a re-
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quest for technical advice and the pro-
cedures of subparagraph (a) of this
paragraph will be followed.

(5) Protest of adverse determination let-
ters. (i) Upon the issuance of an adverse
determination letter, the key district
director will advise the organization of
its right to protest the determination
by requesting Appeals office consider-
ation. However, if the determination
was made on the basis of National Of-
fice technical advise the organization
may not appeal the determination to
the Appeals office. See
§601.106(a)(1)(iv)(a). To request Appeals
consideration, the organization shall
submit to the key district director,
within 30 days from the date of the let-
ter, a statement of the facts, law, and
arguments in support of its position.
The organization must also state
whether it wishes an Appeals office
conference. Upon receipt of an organi-
zation’s request for Appeals consider-
ation, the key district director will, if
it maintains its position, forward the
request and the case file to the Appeals
office.

(ii) Except as provided in subdivi-
sions (iii) and (iv) of this subparagraph,
the Appeals office, after considering
the organization’s protest and any ad-
ditional information developed, will
advise the organization of its decision
and issue an appropriate determination
letter. Organizations should make full
presentation of the facts, cir-
cumstances, and arguments at the ini-
tial level of consideration, since sub-
mission of additional facts, cir-
cumstances, and arguments at the Ap-
peals office may result in suspension of
Appeals procedures and referral of the
case back to the key district for addi-
tional consideration.

(iii) If the proposed disposition by the
Appeals office is contrary to a National
Office technical advice or ruling con-
cerning tax exemption, issued prior to
the case, the proposed disposition will
be submitted, through the Office of the
Regional Director of Appeals, to the
Assistant Commissioner (Employee
Plans and exempt Organizations) or, in
a section 521 case, to the Assistant
Commissioner (Technical). The deci-
sion of the Assistant Commissioner
will be followed by the Appeals office.
See §601.106(a)(1)(iv)(D).
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(iv) If the case involves an issue that
is not covered by published precedent
or on which there may be nonuni-
formity between regions, and on which
the National Office has not previously
rules, the Appeals office must request
technical advice from the National Of-
fice. If, during the Consideration of its
case by Appeals the Organization be-
lieves that the case involves an issue
with respect to which referal for tech-
nical advice is appropriate, the organi-
zation may ask the Appeals office to
request technical advice from the Na-
tional Office. The Appeals office shall
advise the organization of its right to
request referral of the issue to the Na-
tional Office for technical advice. If the
Appeals office requests technical ad-
vice, the decision of the Assistant Com-
missioner (Employee Plans and Ex-
empt Organizations) or, in a section 521
case, the decision of the Assistant
Commissioner (Technical), in a tech-
nical advice memorandum is final and
the Appeals office must dispose of the
case in accordance with that decision.
See subparagraph (9)(viii)(a) of this
paragraph.

(6) Revocation of modification of rulings
or determination letters on exemption and
foundation status. (i) An exemption rul-
ing or determination letter may be re-
voked or modified by a ruling or deter-
mination letter addressed to the orga-
nization, or by a revenue ruling or
other statement published in the Inter-
nal Revenue Bulletin. The revocation
or modification may be retroactive if
the organization omitted or misstated
a material fact, operated in a manner
materially different from that origi-
nally represented, or engaged in a pro-
hibited transaction of the type de-
scribed in subdivision (vii) of this sub-
paragraph. In any event, revocation or
modification will ordinarily take effect
no later than the time at which the or-
ganization received written notice that
its exemption ruling of determination
letter might be revoked or modified.

(ii)(a) If a key district director con-
cludes as a result of examining an in-
formation return, or considering infor-
mation from any other source, that an
exemption ruling or determination let-
ter should be revoked or modified, the
organization will be advised in writing
of the proposed action and the reasons
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therefor. If the case involves an issue
not covered by published precedent or
on which there may be nonuniformity
between districts, or if the National Of-
fice has issued a previous contrary rul-
ing or technical advice on the issue,
the district director must seek tech-
nical advice from the National Office.
If the organization believes that the
case involves an issue with respect to
which referral for technical advice is
appropriate, the organization may ask
the district director to request tech-
nical advice from the National Office.
The district director shall advise the
organization of its right to request re-
ferral of the issue to the National Of-
fice for technical advice.

(b) The key district director will ad-
vise the organization of its right to
protest the proposed revocation or
modification by requesting Appeals of-
fice consideration. However, if Na-
tional Office technical advice was fur-
nished concerning revocation or modi-
fication under (a) of this subdivision,
the decision of the Assistant Commis-
sioner in the technical advice memo-
randum is final and the organization
has no right of appeal to the Appeals
office. See §601.106(a)(1)(iv)(a) to re-
quest Appeals consideration, the orga-
nization must submit to the key dis-
trict director, within 30 days from the
date of the letter, a statment of the
facts, law, and arguments in support of
its continued exemption. The organiza-
tion must also state whether it wishes
an Appeals office conference. Upon re-
ceipt of an organization’s request for
Appeals consideration, the key district
office, will, if it maintains its position,
forward the request and the case file to
the Appeals office.

(c) Except as provided in (d) and (e) of
this subdivision, the Appeals office,
after considering the organization’s
protest and any additional information
developed, will advise the organization
of its decision and issue an appropriate
determination letter. Organizations
should make full presentation of the
facts, circumstances, and arguments at
the initial level of consideration, since
submission of additional facts, cir-
cumstances, and arguments at the Ap-
peals office may result in suspension of
Appeals procedures and referral of the
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case back to the key district for addi-
tional consideration.

(d) If the proposed disposition by the
Appeals office is contrary to a National
Office technical advice or ruling con-
cerning tax exemption, issued prior to
the case, the proposed disposition will
be submitted, through the Office of the
Regional Director of Appeals, to the
Assistant Commissioner (Employee
Plans and Exempt Organizations) or, in
a section 521 case, to the Assisant Com-
missioner (Technical). The decision of
the Assistant Commissioner will be fol-
lowed by the Appeals office. See
§601.106(a)(1)(iv)(D).

(e) If the case involves an issue that
is not covered by published precedent
or on which there may be nonuni-
formity between regions, and on which
the National Office has not previously
rules, the Appeals office must request
technicla advice from the National Of-
fice. If the organization believes that
the case involves an issue with respect
to which referral for technical advice is
appropriate, the organization may ask
the Appeals office to request technical
advice from the National Office. The
Appeals office shall advice the organi-
zation of tis right to request referral of
the issue to the National Office for
technical advice.

(iii) A ruling or determination letter
respecting private foundations or oper-
ating foundation status may be re-
voked or modified by a ruling or deter-
mination letter addressed to the orga-
nization, or by a revenue ruling or
other statement published in the Inter-
nal Revenue Bulletin. If a key district
director concludes, as a result of exam-
ining an information return or consid-
ering information from any other
source, that a ruling or determination
letter concerning private foundation
status (including foundation status
under section 509(a)(3) of the Code of a
nonexempt charitable trust described
in section 4947(a)(1)) or operating foun-
dation status should be modified or re-
voked, the procedures in subdivision
(iv) or (v) of this subparagraph should
be followed depending on whether the
revocation or modification is adverse
or non-adverse to the affected organi-
zation. Where there is a proposal by
the Service to change foundation sta-
tus classification from one particular
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paragraph of section 509(a) to another
paragraph of that section, the proce-
dures described in subdivision (iv) of
this paragraph will be followed to mod-
ify the ruling or determination letter.

(iv) If a key district director con-
cludes that a ruling or determination
letter concerning private foundation or
operating foundation status should be
revoked or modified. The organization
will be advised in writing of the pro-
posed adverse action, the reasons
therefor, and the proposed new deter-
mination of foundation status. The
procedures set forth in subdivision (ii)
of this subparagraph apply to a pro-
posed revocation or modification under
this subdivision. Unless the effective
date or revocation or modification of a
ruling or determination letter con-
cerning private foundation or oper-
ating foundation status is expressly
covered by statute or regulations, the
effective date generally is the same as
the effective date of revocation or
modification of exemption rulings or
determination letters as provided in
subdivision (i) of this subparagraph.

(v) If the key district director con-
cludes that a ruling or determination
letter concerning private foundation or
operating foundation status should be
revoked or modified and that such rev-
ocation of modification will not be ad-
verse to the organization, the key dis-
trict director will issue a determina-
tion letter revoking or modifying foun-
dation status. The determination letter
will also serve to notify the organiza-
tion of its foundation status as redeter-
mined. A nonadverse revocation or
modification as to private foundation
or operating foundation status will or-
dinarily be retroactive if the initial
ruling or determination letter was in-
correct.

(vi) In cases where an organization
believes that it received an incorrect
ruling or determination letter as to its
private foundation or operating foun-
dation status, the organization may re-
quest a key district director to recon-
sider such ruling or determination let-
ter. Except in are circumstances, the
key district director will only consider
such requests where the organization
had not exercised any protest or con-
ference rights with respect to the
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issuance of such ruling or determina-
tion letter. If a key district director
decides that reconsideration is war-
ranted, the request will be treated as
an initial request for a determination
of foundation status, and the key dis-
trict director will issue a determina-
tion on foundation status or operating
foundation status under the procedures
of subparagrph (2) of this paragraph. If
a nonadverse determination is issued,
it will also inform the organization
that the prior ruling or determination
letter is revoked or modified. Adverse
determinations are subject to the pro-
cedures set out in subparagraph (5) of
this paragraph. If the key district di-
rector decides that reconsideration is
not warranted, the organization will be
notified accordingly. The organization
does not have a right to protest the
key district director’s decision not to
reconsider.

(vii) If it is concluded that an organi-
zation that is subject to the provisions
of section 503 of the Code entered into
a prohibited transaction for the pur-
pose of diverting corpus or income
from its exempt purpose, and if the
transaction involved a substantial part
of the corpus or income of the organi-
zation, its exemption is revoked effec-
tive as of the beginning of the taxable
year during which the prohibited trans-
action was commenced.

(viii) The provisions of this subpara-
graph relating to protests, conferences,
and the rights of organizations to ask
the technical advice be requested be-
fore a revocation (or modification) no-
tice is issued are not applicable to mat-
ters where delay would be prejudicial
to the interests of the Internal Rev-
enue Service (such as in cases involv-
ing fraud, jeopardy, the imminence of
the expiration of the period of limita-
tions, or where immediate action is
necessary to protect the interests of
the Government).

() Declaratory judgments relating to
status and classification of organizations
under section 501(c)(3) of the Code. (i) An
organization seeking recognition of ex-
empt status under section 501(c)(3) of
the Code must follow the procedures of
subparagraph (1) of this paragraph re-
garding the filing of Form 1023, Appli-
cation of Recognition of Exemption.
The 270-day period referred to in sec-
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tion 7428(b)(2) will be considered by the
Service to begin on the date a substan-
tially completed Form 1023 is sent to
the appropriate key district director. A
substantially completed Form 1023 is
one that:

(a) Is signed by an authorized indi-
vidual;

(b) Includes an Employer Identifica-
tion Number (EIN) or a completed
Form SS-4, Application of Employer
Identification Number;

(c) Includes a statement of receipts
and expenditures and a balance sheet
for the current year and the three pre-
ceding years or the years the organiza-
tion was in existence, if less then four
years (if the organization has not yet
commenced operations, a proposed
budget for two full accounting periods
and a current statement of assets and
liabilities will be acceptable);

(d) Includes a statement of proposed
activities and a description of antici-
pated receipts and contemplated ex-
penditures;

(e) Includes a copy of the organizing
or enabling document that the orga-
nizing or enabling document that is
signed by a principal officer or is ac-
companied by written declaration
signed by an officer authorized to sign
for the organization certifying that the
document is a complete and accurate
copy of the original; and

(f) If the organization is a corpora-
tion or unincorporated association and
it has adopted bylaws, includes a copy
that is signed or otherwise verified as
current by an authorized officer.

If an application does not contain all
of the above items, it will not be fur-
ther processed and may be returned to
the applicant for completion. The 270-
day period will not be considered as
starting until the date the application
is remailed to the Service with the re-
quested information, or, if a postmark
is not evident, on the date the Service
receives a substantially completed ap-
plication.

(ii) Generally, rulings and determi-
nation letters in cases subject to de-
claratory judgment are issued under
the procedures outlined in the para-
graph. In National Office exemption
application cases, proposed adverse rul-
ings will be issued by the rulings sec-
tions in the Exempt organizations
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Technical Branch. Applicants shall ap-
peal these proposed adverse rulings to
the Conference and Review Staff of the
Exempt organizations Technical
Branch. In those cases where an orga-
nization is unable to describe fully its
purposes and activities (see subpara-
graph (1)(ii) of this paragraph), a re-
fusal to rule will be considered an ad-
verse determination ofr which adminis-
trative appeal rights will be afforded.
Any oral representation of additional
facts or modification of the facts as
represented or alleged in the aplication
for a ruling or determination letter
must be reduced to writing.

(iii) If an organization withdraws in
writing its request for a ruling or de-
termination letter, the withdrawal will
not be considered by the Service as ei-
ther a failure to make a determination
within the meaning of section 7428(a)(2)
of the Code or as an exhaustion of ad-
ministrative remedies within the
meaning of section 7428(b)(2).

(iv) Section 7428(b)(2) of the Code re-
quires that an organization must ex-
haust its administrative remedies by
taking timely, reasonable steps to se-
cure a determination. Those steps and
administrative remedies that must be
exhausted within the Intereal Revenue
Service are:

(a) The filing of a substantially com-
pleted application form 1023 pursuant
to subdivision (i) of this subparagraph,
or the filing of a request for a deter-
mination of foundation status pursuant
to subparagrpah (2) of this paragraph;

(b) The timely submission of all addi-
tional information requested to perfect
an exemption application or request for
determination of private foundation
status; and

(c¢) Exhaustion of all administrative
appeals available within the Service
pursuant to subparagraphs (5) and (6) of
this paragraph, as well as appeal of a
proposed adverse ruling to the Con-
ference and Review Staff of the Exempt
Organizations Technical Branch in Na-
tional Office original jurisdiction ex-
emption application cases.

(v) An organization will in no event
be deemed to have exhausted its ad-
ministrative remedies prior to the
completion of the steps described in
subdivision (iv) of this subparagraph
and the earlier of:
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(a) The sending by certified or reg-
istered mail of a notice of final deter-
mination; or

(b) The expiration of the 270-day pe-
riod described in section 7428(b)(2) of
the Code, in a case in which the Service
has not issued a notice of final deter-
mination and the organization has
taken, in a timely manner, all reason-
able steps to secure a ruling or deter-
mination.

(vi) The steps described in subdivi-
sion (iv) of this subparagraph will not
be considered completed until the In-
ternal Revenue Service has had a rea-
sonable time to act upon the appeal or
request for consideration, as the case
may be.

(vii) A notice of final determination
to which section 7428 of the Code ap-
plies is a ruling or determination let-
ter, sent by certified or registered
mail, which holds that the organiza-
tion is not described in section 501(c)(3)
or section 170(c)(2), is a private founda-
tion as defined in section 509(a), or is
not a private operating foundation as
defined in section 4942(j)(3).

(8) Group exemption letters—(i) Gen-
eral. (a) A group exemption letter is a
ruling issued to a central organization
recognizing on a group basis the ex-
emption under section 501(c) of the
Code of subordinate organizations on
whose behalf the central organization
has applied for exemption in accord-
ance with this subparagraph.

(b) A central organization is an orga-
nization which has one or more subor-
dinates under its general supervision or
control.

(¢) A subordinate is a chapter, local,
post, or unit of a central organization.
It may or may not be incorporated. A
central organization may be a subordi-
nate itself, such as a state organization
which has subordinate units and is
itself affiliated with a national organi-
zation.

(d) A subordinate included in a group
exemption letter should not apply sep-
arately for an exemption letter, unless
it no longer wants to be included in the
group exemption letter.

(e) A subordinate described in section
501(c)(3) of the Code may not be in-
cluded in a group exemption letter if it
is a private foundation as defined in
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section 509(a) of the Code. Such an or-
ganization should apply separately for
exempt status under the procedures
outlined in subparagraph (1) of this
paragraph.

(i1) Requirements for inclusion in a
group exemption letter. (a) A central or-
ganization applying for a group exemp-
tion letter must establish its own ex-
empt status.

(b) It must also establish that the
subordinates to be included in the
group exemption letter are:

(1) Affiliated with it;

(2) Subject to its general supervision
or control;

(3) Exempt under the same paragraph
of section 501(c) of the Code, though
not necessarily the paragraph under
which the central organization is ex-
empt; and

(4) Not private foundations if applica-
tion for a group exemption letter in-
volves section 501(c)(3) of the Code.

(c¢) Each subordinate must authorize
the central organization to include it
in the application for the group exemp-
tion letter. The authorization must be
signed by a duly authorized officer of
the subordinate and retained by the
central organization while the group
exemption letter is in effect.

(iii) Filing application for a group ex-
emption letter. (a) A central organiza-
tion seeking a group exemption letter
for its subordinates must obtain rec-
ognition of its own exemption by filing
an application with the District Direc-
tor of Internal Revenue for the district
in which is located the principal place
of business or the principal office of
the organization. For the form of orga-
nization see §1.501(a)-1 of the Income
Tax Regulations. Any application re-
ceived by the National Office or by a
district director other than as provided
above will be forwarded, without any
action thereon, to the appropriate dis-
trict director.

(b) If the central organization has
previously established its own exemp-
tion, it must indicate its employer
identification number, the date of the
exemption letter, and the Internal Rev-
enue Office that issued it. It need not
resubmit documents already sub-
mitted. However, if it has not already
done so, it must submit a copy of any
amendments to its governing instru-
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ments or internal regulations as well
as any information regarding any
change in its character, purposes, or
method of operation.

(c) In addition to the information re-
quired to establish its own exemption,
the central organization must submit
to the district director the following
information, in duplicate, on behalf of
those subordinates to be included in
the group exemption letter:

(I) A letter signed by a principal offi-
cer of the central organization setting
forth or including as attachments:

(1) Information verifying the exist-
ence of the relationships required by
subdivision (ii)(b) of this subparagraph;

(i1) A description of the principal pur-
poses and activities of the subordi-
nates;

(1i7) A sample copy of a uniform gov-
erning instrument (charter, trust in-
denture, articles of association, etc.), if
such an instrument has been adopted
by the subordinates; or, in the absence
of a uniform governing instrument,
copies of representative instruments;

(iv) An affirmation to the effect that,
to the best of his knowledge, the subor-
dinates are operating in accordance
with the stated purposes;

(v) A statement that each subordi-
nate to be included in the group exemp-
tion letter has furnished written au-
thorization to the central organization
as described in subdivision (ii)(c) of
this subparagraph; and

(vi) A list of subordinates to be in-
cluded in the group exemption letter to
which the Service has issued an out-
standing ruling or determination letter
relating to exemption.

(vii) If the application for a group ex-
emption letter involves section
501(c)(3) of the Code, an affirmation to
the effect that, to the best of his
knowledge and belief, no subordinate
to be included in the group exemption
letter is a private foundation as defined
in section 509(a) of the Code.

(2) A list of the names, mailing ad-
dresses (including Postal ZIP Codes),
and employer identification numbers
(if required for group exemption letter
purposes by paragraph (e) of this sub-
division) of subordinates to be included
in the group exemption letter. A cur-
rent directory of subordinates may be



§601.201

furnished in lieu of the list if it in-
cludes the required information and if
the subordinates not to be included in
the group exemption letter are identi-
fied.

(d) If the central organization does
not have an employer identification
number, it must submit a completed
Form SS-4, Application for Employer
Identification Number, with its exemp-
tion application. See Rev. Rul. 63-247,
C.B. 1963-2, 612.

(e) Each subordinate required to file
an annual information return, Form
990 or 990-A, must have its own em-
ployer identification number, even if it
has no employees. The central organi-
zation must submit with the exemption
application a completed Form SS-4 on
behalf of each subordinate not having a
number. Although subordinates not re-
quired to file annual information re-
turns, Form 990 or 990-A, need not have
employer identification numbers for
group exemption letter purposes, they
may need such numbers for other pur-
poses.

(iv) Information required annually to
maintain a group exemption letter. (a)
The central organization must submit
annually within 45 days after the close
of its annual accounting period the in-
formation set out below to the Phila-
delphia Service Center, 11601 Roosevelt
Boulevard, Philadelphia, PA 19155, At-
tention: EO: R Branch:

(I) Information regarding all changes
in the purposes, character, or method
of operation of subordinates included
in the group exemption letter.

(2) Lists of—

(i) Subordinates which have changed
their names or addresses during the
year,

(i1) Subordinates no longer to be in-
cluded in the group exemption letter
because they have ceased to exist, dis-
affiliated, or withdrawn the authoriza-
tion to the central organization, and

(i71) Subordinates to be added to the
group exemption letter because they
are newly organized or affiliated or
they have newly authorized the central
organization to include them. A sepa-
rate list must be submitted for each of
the three categories set out above.
Each list must show the names, mail-
ing addresses (including Postal ZIP
Codes), and employer identification
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numbers of the affected subordinates.
An annotated directory of subordinates
will not be acceptable for this purpose.
If there were none of the above
changes, the central organization must
submit a statement to that effect.

(3) The information required by sub-
division (iii)(c)(I) of this subparagraph,
with respect to subordinates to be
added to the group exemption letter.
However, if the information upon
which the group exemption letter was
based is applicable in all material re-
spects to such subordinates, a state-
ment to this effect may be submitted
in lieu of the information required by
subdivision (iii)(c)(1)(i) through (v) of
this subparagraph.

(b) Submission of the information re-
quired by this subdivision does not re-
lieve the central organization or any of
its subordinates of the duty to submit
such additional information as a key
district director may require to enable
him to determine whether the condi-
tions for continued exemption are
being met. See sections 6001 and 6033 of
the Code and the regulations there-
under.

(v) Termination of a group exemption
letter. (a) Termination of a group ex-
emption letter will result in non-
recognition of the exempt status of all
included subordinates. To establish an
exempt status in such cases, each sub-
ordinate must file an exemption appli-
cation under the procedures outlined in
subparagraph (1) of this paragraph, or a
new group exemption letter must be
applied for under this subparagraph.

(b) If a central organization dissolves
or ceases to exist, the group exemption
letter will be terminated, notwith-
standing that the subordinates con-
tinue to exist and operate independ-
ently.

(c¢) Failure of the central organiza-
tion to submit the information re-
quired by subdivision (iv) of this sub-
paragraph, or to file a required infor-
mation return. Form 990 or 990-A, or to
otherwise comply with section 6001 or
6033 of the Code and the regulations
thereunder, may result in termination
of the group exemption letter on the
grounds that the conditions required
for the continuance of the group ex-
emption letter have not been met. See
Rev. Rul. 59-95, C.B. 1959-1, 627.
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(d) The dissolution of a subordinate
included in a group exemption letter
will not affect the exempt status of the
other included subordinates.

(e) If a subordinate covered by a
group exemption letter fails to comply
with section 6001 or 6033 of the Code
and the regulations thereunder (for ex-
ample, by failing to file a required in-
formation return) and the Service ter-
minates its recognition of the subordi-
nate’s status, a copy of the termi-
nation letter to the subordinate will be
furnished to the central organization.
The group exemption letter will no
longer be applicable to such subordi-
nate, but will otherwise remain in ef-
fect. (It should be noted that if Form
990 is required to be filed, failure to file
such return on time may also result in
the imposition of a penalty of $10 for
each day the return is late, up to a
maximum of $5,000. See section 6652 of
the Code and the regulations there-
under.)

(vi) Revocation of a group exemption
letter. (a) If the Service determines,
under the procedures described in sub-
paragraph (6) of this paragraph, that a
central organization no longer qualifies
for exemption under section 501(c) of
the Code, the group exemption letter
will be revoked. The revocation will re-
sult in nonrecognition of the exempt
status of all included subordinates. To
reestablish an exempt status in such
cases, each subordinate must file an ex-
emption application under the proce-
dures outlined in subparagraph (1) of
this paragraph or a new group exemp-
tion letter must be applied for under
this subparagraph.

(b) If the Service determines, under
the procedures described in subpara-
graph (6) of this paragraph, that a sub-
ordinate included in a group exemption
letter no longer qualifies for exemption
under section 501(c) of the Code, the
central organization and the subordi-
nate will be notified accordingly, and
the group exemption Iletter will no
longer apply to such subordinate, but
will otherwise remain in effect.

(¢) Where a subordinate organization
has been disqualified for inclusion in a
group exemption letter as described in
(b) of this subdivision, and thereafter
wishes to reestablish its exempt status,
the central organization should, at the
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time it submits the information re-
quired by subdivision (iv) of this sub-
paragraph, submit detailed informa-
tion relating to the subordinate’s qual-
ification for reinclusion in the group
exemption letter.

(vii) Instrumentalities or agencies of po-
litical subdivisions. An instrumentality
or agency of a political subdivision
that exercises control or supervision
over a number of organizations similar
in purposes and operations, each of
which may qualify for exemption under
the same paragraph of section 501(c) of
the Code, may obtain a group exemp-
tion letter covering those organiza-
tions in the same manner as a central
organization. However, the instrumen-
tality or agency must furnish evidence
that it is a qualified governmental
agency. Examples of organizations over
which governmental agencies exercise
control or supervision are Federal cred-
it unions, State chartered -credit
unions, and Federal land bank associa-
tions.

(viii) Listing in cumulative list of orga-
nizations to which charitable contribu-
tions are deductible. If a central organi-
zation to which a group exemption let-
ter has been issued is eligible to re-
ceive deductible charitable contribu-
tions as provided in section 107 of the
Code, it will be listed in Publication
No. 78, Cumulative List—organizations
Described in section 170(c) of the Inter-
nal Revenue Code of 1954. The names of
the subordinates covered by the group
exemption letter will not be listed indi-
vidually. However, the identification of
the central organization will indicate
whether contributions to its subordi-
nates are also deductible.

(9) Technical advice from the National
Office—(i) Definition and nature of tech-
nical advice. (a) As used in this subpara-
graph, technical advice means advice or
guidance as to the interpretation and
proper application of internal revenue
laws, related statutes, and regulations,
to a specific set of facts, in Employee
Plans and Exempt Organization mat-
ters, furnished by the National Office
upon request of a key district office or
Appeals office in connection with the
processing and consideration of a non-
docketed case. It is furnished as a
means of assisting Service personnel in
closing cases and establishing and
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maintaining consistent holdings. It
does not include memorandums on
matters of general technical applica-
tion furnished to key district offices or
to Appeals offices where the issues are
not raised in connection with the con-
sideration and handling of a specific
case.

(b) The provisions of this subpara-
graph only apply to Employee Plans
and Exempt Organization cases being
considered by a key district director or
Appeals office. They do not apply to
any other case under the jurisdiction of
a district director or Appeals office or
to a case under the jurisdiction of the
Bureau of Alcohol, Tobacco, and Fire-
arms. The technical advice provisions
applicable to cases under the jurisdic-
tion of a district director, other than
Employee Plans and Exempt Organiza-
tion cases, are set forth in
§601.105(b)(5). The technical advice pro-
visions applicable to cases under the
jurisdiction of an Appeals office, other
than Employee Plans and Exempt Or-
ganization cases are set forth in
§601.106(£)(10).

(c¢) A key district director or an Ap-
peals office may, under this subpara-
graph, request technical advice with
respect to the consideration of a re-
quest for a determination letter. If the
case involves certain Exempt Organiza-
tion issues that are not covered by pub-
lished precedent or on which there may
be nonuniformity, requesting technical
advice is mandatory rather than dis-
cretionary. See subparagraphs (2)(iv)
and (5b)(iii) of this paragraph.

(d) If a key district director is of the
opinion that a National Office ruling
letter or technical advice previously
issued should be modified or revoked
and it requests the National Office to
reconsider the ruling or technical ad-
vice, the reference of the matter to the
National Office is treated as a request
for technical advice. The procedures
specified in subdivision (iii) of this sub-
paragraph should be followed in order
that the National Office may consider
the recommendation. Only the Na-
tional Office can revoke a National Of-
fice ruling letter or technical advice.
Before referral to the National Office,
the key district director should inform
the plan/organization of its opinion
that the ruling letter or technical ad-
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vice should be revoked. The key dis-
trict director, after development of the
facts and consideration of the argu-
ments, will decide whether to rec-
ommend revocation of the ruling or
technical advice to the National Office.

(e) The Assistant Commissioner (Em-
ployee Plans and Exempt Organiza-
tions) and, in section 521 cases, the As-
sistant Commissioner (Technical), act-
ing under a delegation of authority
from the Commissioner of Internal
Revenue, are exclusively responsible
for providing technical advice in any
issue involving the establishment of
basic principles and rules for the uni-
form interpretation and application of
tax laws in cases under this subpara-
graph. This authority has been largely
redelegated to subordinate officials.

(ii) Areas in which technical advice
may be requested. (a) Key district direc-
tors and Appeals offices may request
technical advice on any technical or
procedural question that develops dur-
ing the processing and consideration of
a case. These procedures are applicable
as provided in subdivision (i) of this
subparagraph.

(b) Key district directors and Appeals
offices are encouraged to request tech-
nical advice on any technical or proce-
dural question arising in connection
with any case described in subdivision
(i) of this subparagraph which cannot
be resolved on the basis of law, regula-
tions, or a clearly applicable revenue
ruling or other precedent issued by the
National Office. However, in Exempt
Organization cases concerning quali-
fication for exemption or foundation
status, key district directors and Ap-
peals offices must request technical ad-
vice on any issue that is not covered by
published precedent or on which non-
uniformity may exist. Requests for
technical advice should be made at the
earliest possible stage of the pro-
ceedings.

(ii1) Requesting technical advice. (a) It
is the responsibility of the key district
office or the Appeals office to deter-
mine whether technical advice is to be
requested on any issue before that of-
fice. However, while the case is under
the jurisdiction of the key district di-
rector or the Appeals office, an em-
ployee plan/organization or its rep-
resentative may request that an issue
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be referred to the National Office for
technical advice on the grounds that a
lack of uniformity exists as to the dis-
position of the issue, or that the issue
is so unusual or complex as to warrant
consideration by the National Office.
This request should be made at the ear-
liest possible stage of the proceedings.
While plans/organizations are encour-
aged to make written requests setting
forth the facts, law, and argument with
respect to the issue, and reason for re-
questing National Office advice, a plan/
organization may make the request
orally. If, after considering the plan’s/
organization’s request, the examiner or
the Appeals Officer is of the opinion
that the circumstances do not warrant
referral of the case to the National Of-
fice, he/she will so advise the plan/orga-
nization. (See subdivision (iv) of this
subparagraph for a plan’s/organiza-
tion’s appeal rights where the exam-
iner or Appeal Officer declines to re-
quest technical advice.)

(b) When technical advice is to be re-
quested, whether or not upon the re-
quest of the plan/organization, the
plan/organization will be so advised,
except as noted in (j) of this subdivi-
sion. If the key district office or the
Appeals office initiates the action, the
plan/organization will be furnished a
copy of the statement of the pertinent
facts and the question or questions pro-
posed for submission to the National
Office. The request for advice should be
so worded as to avoid possible mis-
understanding, in the National Office,
of the facts or of the specific point or
points at issue.

(c) After receipt of the statement of
facts and specific questions, the plan/
organization will be given 10 calendar
days in which to indicate in writing
the extent, if any, to which it may not
be in complete agreement. An exten-
sion of time must be justified by the
plan/organization in writing and ap-
proved by the Chief, Employee Plans
and Exempt Organizations Division (in
the district office) or the Chief, Ap-
peals Office, as the case may be. Every
effort should be made to reach agree-
ment as to the facts and specific points
at issue. If agreement cannot be
reached, the plan/organization may
submit, within 10 calendar days after
receipt of notice from the key district
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director or the Appeals office, a state-
ment of its understanding as to the
specific point or points at issue which
will be forwarded to the National Of-
fice with the request for advice. An ex-
tension of time must be justified by the
plan/organization in writing and ap-
proved by the Chief, Employee Plans
and Exempt Organizations Division or
the Chief, Appeals Office.

(d) If the plan/organization initiates
the action to request advice, and its
statement of the facts and point or
points at issue are not wholly accept-
able to the key district office or the
Appeals office, the plan/organization
will be advised in writing as to the
areas of disagreement. The plan/organi-
zation will be given 10 calendar days
after receipt of the written notice to
reply to such notice. An extension of
time must be justified by the plan/or-
ganization in writing and approved by
the Chief, Employee Plans and Exempt
Organizations Division or the Chief,
Appeals Office. If agreement cannot be
reached, both the statements of the
plan/organization and the key district
office or the Appeals office will be for-
warded to the National Office.

(e)(1) In the case of requests for tech-
nical advice subject to the disclosure
provisions of section 6110 of the Code,
the plan/organization must also sub-
mit, within the 10-day period referred
to in (¢) and (d) of this subdivision,
whichever applicable (relating to
agreement by the plan/organization
with the statement of facts and points
submitted in connection with the re-
quest for technical advice) the state-
ment described in (f) of this subdivision
of proposed deletions pursuant to sec-
tion 6110(c) of the Code. If the state-
ment is not submitted, the plan/organi-
zation will be informed by the key dis-
trict director or the Appeals office that
the statement is required. If the key
district director or the Appeals office
does not receive the statement within
10 days after the plan/organization has
been informed of the need for the state-
ment, the key district director or the
Appeals office may decline to submit
the request for technical advice. If the
key district director or the Appeals of-
fice decides to request technical advice
in a case where the plan/organization
has not submitted the statement of
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proposed deletions, the National Office
will make those deletions which in the
judgment of the Commissioner are re-
quired by section 6110(c) of the Code.

(2) The requirements included in this
subparagraph, relating to the submis-
sion of statements and other material
with respect to proposed deletions to
be made from technical advice memo-
randa before public inspection is per-
mitted to take place, do not apply to
requests made by the key district di-
rector before November 1, 1976, or re-
quests for any document to which sec-
tion 6104 of the Code applies.

(fH In order to assist the Internal
Revenue Service in making the dele-
tions, required by section 6110(c) of the
Code, from the text of technical advice
memoranda which are open to public
inspection pursuant to section 6110(a)
of the Code, there must accompany re-
quests for such technical advice either
a statement of the deletions proposed
by the plan/organization, or a state-
ment that no information other than
names, addresses, and identifying num-
bers need be deleted. Such statements
shall be made in a separate document.
The statement of proposed deletions
shall be accompanied by a copy of all
statements of facts and supporting doc-
uments which are submitted to the Na-
tional Office pursuant to (¢) or (d) of
this subdivision, on which shall be indi-
cated, by the use of brackets, the mate-
rial which the plan/organization indi-
cates should be deleted pursuant to
section 6110(c) of the Code. The state-
ment of proposed deletions shall indi-
cate the statutory basis for each pro-
posed deletion. The statement of pro-
posed deletions shall not appear or be
referred to anywhere in the request for
technical advice. If the plan/organiza-
tion decides to request additional dele-
tions pursuant to section 6110(c) of the
Code prior to the time the National Of-
fice replies to the request for technical
advice, additional statements may be
submitted.

(9) If the plan/organization has not
already done so, it may submit a state-
ment explaining its position on the
issues, citing precedents which it be-
lieves will bear on the case. This state-
ment will be forwarded to the National
Office with the request for advice. If it
is received at a later date, it will be
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forwarded for association with the case
file.

(h) At the time the plan/organization
is informed that the matter is being re-
ferred to the National Office, it will
also be informed of the right to a con-
ference in the National Office in the
event an adverse decision is indicated,
and will be asked to indicate whether a
conference is desired.

(1) Generally, prior to replying to the
request for technical advice, the Na-
tional Office shall inform the plan/or-
ganization orally or in writing of the
material likely to appear in the tech-
nical advice memorandum which the
plan/organization proposed be deleted
but which the Internal Revenue Serv-
ice determined should not be deleted. If
so informed, the plan/organization may
submit within 10 days any further in-
formation, arguments, or other mate-
rial in support of the position that
such material be deleted. The Internal
Revenue Service will attempt, if fea-
sible, to resolve all disagreements with
respect to proposed deletions prior to
the time the National Office replies to
the request for technical advice. How-
ever, in no event shall the plan/organi-
zation have the right to a conference
with respect to resolution of any dis-
agreements concerning material to be
deleted from the text of the technical
advice memorandum, but such matters
may be considered at any conference
otherwise scheduled with respect to the
request.

(j) The provisions of (a) through (i) of
this subdivision, relating to the refer-
ral of issues upon request of the plan/
organization, advising plans/organiza-
tions of the referral of issues, the sub-
mission of proposed deletions, and the
granting of conferences in the National
Office, are not applicable to technical
advice memoranda described in section
6110(g)(5)(A) of the Code, relating to
cases involving criminal or civil fraud
investigations and jeopardy or termi-
nation assessments. However, in such
cases the plan/organization shall be al-
lowed to provide the statement of pro-
posed deletions to the National Office
upon the completion of all proceedings
with respect to the investigations or
assessments, but prior to the date on
which the Commissioner mails the no-
tice pursuant to section 6110(f)(1) of the
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Code of intention to disclose the tech-
nical advice memorandum.

(k) Form 4463, Request for Technical
Advice, should be used for transmitting
requests for technical advice to the Na-
tional Office.

(iv) Appeal by plans/organizations of
determinations not to seek technical ad-
vice. (a) If the plan/organization has re-
quested referral of an issue before a
key district office or an Appeals office
to the National Office for technical ad-
vice, and after consideration of the re-
quest the examiner or the Appeals Offi-
cer is of the opinion that the cir-
cumstances do not warrant such refer-
ral, he/she will so advise the plan/orga-
nization.

(b) The plan/organization may appeal
the decision of the examiner or the Ap-
peals Officer not to request technical
advice by submitting to the relevant
official, within 10 calendar days after
being advised of the decision, a state-
ment of the facts, law, and arguments
with respect to the issue, and the rea-
sons why the plan/organization believes
the matter should be referred to the
National Office for advice. An exten-
sion of time must be justified by the
plan/organization in writing and ap-
proved by the Chief, Employee Plans
and Exempt Organizations Division of
the Chief, Appeals Office.

(c) The examiner or the Appeals Offi-
cer will submit the statement of the
plan/organization to the Chief, Em-
ployee Plans and Exempt Organiza-
tions Division or the Chief, Appeals Of-
fice, accompanied by a statement of
the official’s reasons why the issue
should not be referred to the National
Office. The Chief will determine, on the
basis of the statements submitted,
whether technical advice will be re-
quested. If the Chief determines that
technical advice is not warranted, that
official will inform the plan/organiza-
tion in writing that he/she proposes to
deny the request. In the letter to the
plan/organization the Chief will (except
in unusual situations where such ac-
tion would be prejudicial to the best in-
terests of the Government) state spe-
cifically the reasons for the proposed
denial. The plan/organization will be
given 15 calendar days after receipt of
the letter in which to notify the Chief
whether it agrees with the proposed de-
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nial. The plan/organization may not
appeal the decision of the Chief, Em-
ployee Plans and Exempt Organiza-
tions Division, or of the Chief, Appeals
Office, not to request technical advice
from the National Office. However, if
the plan/organization does not agree
with the proposed denial, all data re-
lating to the issue for which technical
advice has been sought, including the
plan’s/organization’s written request
and statements, will be submitted to
the National Office, Attention: Direc-
tor, Exempt Organizations or Em-
ployee Plans Division or Actuarial Di-
vision or, in a section 521 case, Atten-
tion: Director, Corporation Tax Divi-
sion for review. After review in the Na-
tional Office, the submitting office will
be notified whether the proposed denial
is approved or disapproved.

(d) While the matter is being re-
viewed in the National Office, the key
district office or the Appeals office will
suspend action on the issue (except
where the delay would prejudice the
Government’s interests) until it is no-
tified of the National Office decision.
This notification will be made within
30 days after receipt of the data in the
National Office. The review will be
solely on the basis of the written
record and no conference will be held in
the National Office.

(v) Conference in the National Office.
(a) If, after a study of the technical ad-
vice request, it appears that advice ad-
verse to the plan/organization should
be given and a conference has been re-
quested, the plan/organization will be
notified of the time and place of the
conference. If conferences are being ar-
ranged with respect to more than one
request for advice involving the same
plan/organization, they will be so
scheduled as to cause the least incon-
venience to the plan/organization. The
conference will be arranged by tele-
phone, if possible, and must be held
within 21 calendar days after contact
has been made. Extensions of time will
be granted only if justified in writing
by the plan/organization and approved
by the appropriate branch chief.

(b) A plan/organization is entitled, as
a matter of right, to only one con-
ference in the National Office unless
one of the circumstances discussed in
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(c) of this subdivision exists. This con-
ference will usually be held at the
branch level in the appropriate division
in the Office of the Assistant Commis-
sioner (Employee Plans and Exempt
Organizations) or, in section 521 cases,
in the Office of the Assistant Commis-
sioner (Technical), and will usually be
attended by a person who has authority
to act for the branch chief. In appro-
priate cases the examiner or the Ap-
peals Officer may also attend the con-
ference to clarify the facts in the case.
If more than one subject is discussed at
the conference, the discussion con-
stitutes a conference with respect to
each subject. At the request of the
plan/organization or its representative,
the conference may be held at an ear-
lier stage in the consideration of the
case than the Service would ordinarily
designate. A plan/organization has no
“right” of appeal from an action of a
branch to the director of a division or
to any other National Office official.

(¢) In the process of review of a hold-
ing proposed by a branch, it may ap-
pear that the final answer will involve
a reversal of the branch proposal with
a result less favorable to the plan/orga-
nization. Or it my appear that an ad-
verse holding proposed by a branch will
be approved, but on a new or different
issue or on different grounds than
those on which the branch decided the
case. Under either of these -cir-
cumstances, the plan/organization or
its representative will be invited to an-
other conference. The provisions of this
subparagraph limiting the number of
conferences to which a plan/organiza-
tion is entitled will not foreclose invit-
ing the plan/organization to attend fur-
ther conferences when, in the opinion
of National Office personnel, such need
arises. All additional conferences of
this type discussed are held only at the
invitation of the Service.

(d) It is the responsibility of the plan/
organization to furnish to the National
Officer; within 21 calendar days after
the conference, a written record of any
additional data, line of reasoning,
precedents, etc., that were proposed by
the plan/organization and discussed at
the conference but were not previously
or adequately presented in writing. Ex-
tensions of time will be granted only if
justified in writing by the plan/organi-
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zation and approved by the appropriate
branch chief. Any additional material
and a copy thereof should be addressed
to and sent to the National Office
which will forward the copy to the ap-
propriate key district director or Ap-
peals office. The key district director
or the Appeals office will be requested
to give the matter prompt attention,
will verify the additional facts and
data, and will comment on it to the ex-
tent deemed appropriate.

(e) A plan/organization or its rep-
resentative desiring to obtain informa-
tion as to the status of its case (other
than a section 521 case) may do so by
contacting the following offices with
respect to matters in the areas of their
responsibility:

- Telephone numbers,
Official (Area Code 202)
Chief, Employee Plans Technical 566-3871.
Branch
Chief,  Exempt
Technical Branch
Director, Actuarial Division

Organizations 566-3856 or 566—3593.
566-4311

An organization or its representative
desiring to obtain information as to
the status of its section 521 case may
do so by contacting the Director, Cor-
poration Tax Division (202-566-4504 or
566-4505).

(vi) Preparation of technical advice
memorandum by the National Office. (a)
Immediately upon receipt in the Na-
tional Office, the employee to whom
the case is assigned will analyze the
file to ascertain whether it meets the
requirements of subdivision (iii) of this
subparagraph. If the case is not com-
plete with respect to any requirement
in subdivision (iii) (a) through (d) of
this subparagraph, appropriate steps
will be taken to complete the file. If
any request for technical advice does
not comply with the requirements of
subdivision (iii)(e) of this subpara-
graph, if applicable, relating to the
statement of proposed deletions, the
National Office will make those dele-
tions from the technical advice memo-
randum which in the judgment of the
Commissioner are required by section
6110(c) of the Code.

(b) If the plan/organization has re-
quested a conference in the National
Office, the procedures in subdivision (v)
of this subparagraph will be followed.
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(c) Replies to requests for technical
advice will be addressed to the key dis-
trict director or to the Appeals office
and will be drafted in two parts. Each
part will identify the plan/organization
by name, address, identification num-
ber, and year or years involved. The
first part (hereafter called the ‘‘tech-
nical advice memorandum’’) will con-
tain (I) a recitation of the pertinent
facts having a bearing on the issue; (2)
a discussion of the facts, precedents,
and reasoning of the National Office;
and (3) the conclusions of the National
Office. The conclusions will give direct
answers, whenever possible, to the spe-
cific questions of the key district di-
rector or the Appeals office. The dis-
cussion of the issues will be in such de-
tail that the key district director or
the Appeals office is apprised of the
reasoning underlying the conclusion.
There shall accompany the technical
advice memorandum, where applicable,
a notice, pursuant to section 6110(f)(1)
of the Code, of intention to disclose the
technical advice memorandum (includ-
ing a copy of the version proposed to be
open to public inspection and notations
of third party communications pursu-
ant to section 6110 (d) of the Code)
which the key district director or the
Appeals office will forward to the plan/
organization at such time that it fur-
nishes a copy of the technical advice
memorandum to the plan/organization
pursuant to (e) of this subdivision and
subdivision (vii)(b) of this subpara-
graph.

(d) The second part of the reply will
consist of a transmittal memorandum.
In the unusual cases it will serve as a
vehicle for providing the key district
office or Appeals office administrative
information or other information
which, under the nondisclosure stat-
utes, or for other reasons, may not be
discussed with the plan/organization.

(e) It is the general practice of the
Service to furnish a copy of the tech-
nical advice memorandum to the plan/
organization after it has been adopted
by the key district director or the Ap-
peals office. However, in the case of
technical advice memoranda described
in section 6110(g)(5)(A) of the Code, re-
lating to cases involving criminal or
civil fraud investigations and jeopardy
or termination assessments, a copy of
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the technical advice memorandum
shall not be furnished the plan/organi-
zation until all proceedings with re-
spect to the investigations or assess-
ments are completed.

(f) After receiving the notice, pursu-
ant to section 6110 (f)(1) of the Code, of
intention to disclose the technical ad-
vice memorandum (if applicable), the
plan/organization, if desiring to protest
the disclosure of certain information in
the memorandum, must, within 20 days
after the notice is mailed, submit a
written statement identifying those de-
letions not made by the Internal Rev-
enue Service which the plan/organiza-
tion believes should have been made.
The plan/organization shall also submit
a copy of the version of the technical
advice memorandum proposed to be
open to public inspection on which it
indicates, by the use of brackets, the
deletions proposed by the plan/organi-
zation but which have not been made
by the Internal Revenue Service. Gen-
erally, the Internal Revenue Service
will not consider the deletion of any
material which the plan/organization
did not, prior to the time when the Na-
tional Office sent its reply to the re-
quest for technical advice to the key
district director or the Appeals office,
propose be deleted. The Internal Rev-
enue Service shall, within 20 days after
receipt of the response by the plan/or-
ganization to the notice pursuant to
section 6110(f)(1) of the Code (if applica-
ble), mail to the plan/organization its
final administrative conclusion regard-
ing the deletions to be made.

(vii) Action on technical advice in key
district offices and in Appeals offices. (a)
Unless the key district director or the
Chief, Appeals office, feels that the
conclusions reached by the National
Office in a technical advice memo-
randum should be reconsidered and
promptly requests such reconsider-
ation, the key district office or the Ap-
peals office will proceed to process the
case on the basis of the conclusions ex-
pressed in the technical advice memo-
randum. The effect of technical advice
on the plan’s/organization’s case once
the technical advice memorandum is
adopted is set forth in subdivision (viii)
of this subparagraph.
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(b) The key district director or the
Appeals office will furnish the plan/or-
ganization a copy of the technical ad-
vice memorandum described in subdivi-
sion (vi)(c) of this subparagraph and
the notice pursuant to section 6110(f)(1)
of the Code (if applicable) of intention
to disclose the technical advice memo-
randum (including a copy of the
version proposed to be open to public
inspection and notations of third party
communications pursuant to section
6110(d) of the Code). The preceding sen-
tence shall not apply to technical ad-
vice memoranda involving civil fraud
or criminal investigations, or jeopardy
or termination assessments, as de-
scribed in subdivision (iii)(j) of this
subparagraph (except to the extent pro-
vided in subdivision (vi)(e) of this sub-
paragraph) or to documents to which
section 6104 of the Code applies.

(¢) In those cases in which the Na-
tional Office advises the key district
director or the Appeals office that it
should not furnish a copy of the tech-
nical advice memorandum to the plan/
organization, the key district director
or the Appeals office will so inform the
plan/organization if it requests a copy.

(viii) Effect of technical advice. (a) A
technical advice memorandum rep-
resents an expression of the views of
the Service as to the application of
law, regulations, and precedents to the
facts of a specific case, and is issued
primarily as a means of assisting Serv-
ice officials in the examination and
closing of the case involved. In cases
under this subparagraph concerning a
plan’s/organization’s qualification or
an organization’s status, the conclu-
sions expressed in a technical advice
memorandum are final and will be fol-
lowed by the key district office or the
Appeals office.

(b) Unless otherwise stated, a hold
ing in a technical advice memorandum
will be applied retroactively. Moreover,
where the plan/organization had pre-
viously been issued a favorable ruling
or determination letter (whether or not
it was based on a previous technical ad-
vice memorandum) concerning that
transaction, its purpose, or method of
operation, the holding in a technical
advice memorandum that is adverse to
the plan/organization is also applied
retroactively unless the Assistant
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Commissioner or Deputy Assistant
Commissioner (Employee Plans and
Exempt Organizations) or, in a section
521 case, the Assistant Commissioner
or Deputy Assistant Commissioner
(Technical) exercises the discretionary
authority under section 7805(b) of the
Code to limit the retroactive effect of
the holding as illustrated, in the case
of rulings, in paragraph (1)(5) of this
section.

(¢) Technical advice memoranda
often form the basis for revenue rul-
ings. For the description of revenue
rulings and the effect thereof, see
§§601.601 (d)(2)(i)(a) and 601.601 (d)(2)(V).

(d) A key district director or an Ap-
peals office may raise an issue in a tax-
able period, even though technical ad-
vice may have been asked for and fur-
nished with regard to the same or a
similar issue in any other taxable pe-
riod. However, if the proposal by the
key district director or the Appeals of-
fice is contrary to a prior technical ad-
vice or ruling issued to the same plan/
organization, the proposal must be sub-
mitted to the National Office. See
§601.106(a)(1)(iv)(b) and subdivision
(i)(d) of this subparagraph.

(0) Employees’ trusts or plans—1) In
general. Paragraph (o) provides proce-
dures relating to the issuance of deter-
mination letters with respect to the
qualification of retirement plans. Para-
graph (0)(2) of this section sets forth
the authority of key district directors
to issue determination letters. Para-
graph (0)(3) provides instructions to ap-
plicants, including which forms to file,
where such forms must be filed, and re-
quirements for giving notice to inter-
ested parties. Paragraph (0)(b) de-
scribes the administrative remedies
available to interested parties and the
Pension Benefit Guaranty Corporation.
Paragraphs (0)(6) describes the admin-
istrative appeal rights available to ap-
plicants. Paragraph (0)(7) provides for
the issuance of notice of final deter-
mination. Paragraph (0)(8) describes
the documents which will make up the
administrative record. Paragraph (0)(9)
describes the notice of final determina-
tion. Paragraph (0)(10) sets forth the
actions that will be necessary on the
part of applicants, interested parties,
and the Pension Benefit Guaranty Cor-
poration in order for each to exhaust
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the administrative remedies within the
meaning of section 7476(b)(3) of the
Code.

(2) Determination letters. (i) The dis-
trict directors of the key district of-
fices (described in paragraph (0)(4) of
this section) shall have the authority
to issue determination letters involv-
ing the provisions of sections 401, 403
(a), 405, and 501(a) of the Internal Rev-
enue Code of 1954 with respect to:

(a) Initial qualification of stock
bonus, pension, profit-sharing, annuity,
and bond purchase plans;

(b) Initial exemption from Federal in-
come tax under section 501(a) of trusts
forming a part of such plans, provided
that the determination does not in-
volve application of section 502 (feeder
organizations) or section 511 (unrelated
business income), or the question of
whether a proposed transaction will be
a prohibited transaction under section
503;

(¢) Compliance with the applicable
requirements of foreign situs trusts as
to taxability of beneficiaries (section
402(c)) and deductions for employer
contributions (section 404(a)(4)) in con-
nection with a request for a determina-
tion letter as to the qualification of a
retirement plan;

(d) Amendments, curtailments, or
terminations of such plans and trusts.

(ii) Determination letters authorized
by paragraph (0)(2)(i) of this section do
not include determinations or opinions
relating to other inquiries with respect
to plans or trusts. Thus, except as spe-
cifically provided in paragraph (0)(2)(i)
of this section, key district directors
may not issue determination letters re-
lating to issues under other sections of
the Code, such as sections 72, 402
through 404, 412, 502, 503, and 511
through 515, unless such determination
letters are otherwise authorized under
paragraph (c) of this section.

(iii) If, during the consideration of a
case described in paragraph (0)(2)(i) of
this section by a key district director,
the applicant believes that the case in-
volves an issue with respect to which
referral for technical advice is appro-
priate, the applicant may ask the dis-
trict director to request technical ad-
vice from the National Office. The dis-
trict director shall advise the applicant
of its right to request referral of the
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issue to the National Office for tech-
nical advice. The technical advice pro-
visions applicable in these cases are set
forth in paragraph (n)(9) of this sec-
tion. If technical advice is issued, the
decision of the National Office is final
and the applicant may not thereafter
appeal the issue to the Appeals office.
See §601.106(a)(1)(iv)(a) and paragrph
(0)(6) of this section

(3) Instructions to taxpayers. (i) If an
applicant for a determination letter
does not comply with all the provisions
of this paragraph, the district director,
in his discretion, may return the appli-
cation and point out to the applicant
those provisions which have not been
met. If such a request is returned to
the applicant, the 270 day period de-
scribed in section 7476(b)(3) will not
begin to run until such time as the pro-
visions of this paragraph are complied
with.

(ii) An applicant requesting a deter-
mination letter must file with the ap-
propriate district director specified in
paragraph (0)(3)(xii) of this section the
application form required by para-
graphs (0)(3) (iii) through (x) of this
section including all information and
documents required by such form. (See
section 6104 and the regulations there-
under for provisions relating to the ex-
tent to which information submitted to
the Internal Revenue Service in con-
nection with the application for deter-
mination may be subject to public in-
spection.) However, before filing such
application, the applicant must comply
with the provisions of paragraphs (0)(3)
(xiv) through (xx) of this section (relat-
ing to notification of interested par-
ties). (See paragraph (0)(5)(vi) of this
section with respect to the effective
date of paragraphs (o) (3) (xiv) through
(xx) of this section.)

(iii) Paragraphs (0)(3) (iv)-(vi), (viii),
and (ix) apply only to applications for
determinations in respect of plan years
to which section 410 of the Code does
not apply. Paragraph (0)(3)(x) applies
only to applications for determinations
in respect of plan years to which sec-
tion 410 applies. Paragraph (0)(3)(vii)
applies whether or not the application
is for a determination in respect of
plan years to which section 410 applies.
For this purpose, section 410 will be
considered to apply with respect to a
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plan year if an election has been made
under section 1017(d) of the Employee
Retirement Income Security Act of
1974 to have section 410 apply to such
plan year, whether or not the election
is conditioned upon the issuance by the
Commissioner of a favorable deter-
mination. For purposes of this para-
graph (0)(3), in the case of an organiza-
tion described in section 410(c)(1), sec-
tion 410 will be considered to apply to
a plan year of such organization for
any plan year to which section 410(c)(2)
applies to such plan.

(iv) If the request relates to the ini-
tial qualification of an individually de-
signed plan, a subsequent amendment
thereto, or compliance with the re-
quirements for a foreign situs trust,
the employer should (a) if the plan does
not include self-employed individuals,
file Form 4573, Application for Deter-
mination—Individually Designed Plan
(not covering self-employed individ-
uals), or (b) if the plan includes self-
employed individuals, file Form 4574,
Application for Determination—Indi-
vidually Designed Plan Covering Self-
Employed Individuals, except that
where a bond purchase plan includes a
self-employed individual, file Form
4578, Application for Approval of Bond
Purchase Plan. (See paragraph
(0)(3)(iii) for plan years to which this
paragraph (0)(3)(iv) applies.)

(v) If the request involves a curtail-
ment or termination of the plan (or
complete discontinuance of contribu-
tions), the applicant should file Form
4576, Application for Determination—
Termination or Curtailment of Plan.
This form will also be applicable to the
termination of a plan that includes
self-employed individuals. (See para-
graph (0)(3)(iii) of this section for plan
years to which this paragraph (0)(3)(v)
applies.)

(vi) An association of employers or a
board of trustees should file Form 4577,
Application for Determination—Indus-
try-Wide Plan and Trust, if the request
relates to the initial qualification or
subsequent amendments of an indus-
try-wide or area-wide union negotiated
plan. (See paragraph (0)(3)(iii) of this
section for plan years to which this
paragraph (0)(3)(vi) applies.)

(vii) If the request relates to the
qualification of a bond purchase plan,
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which includes self-employed individ-
uals, the applicant should file, in dupli-
cate, Form 4578, Application for Ap-
proval of Bond Purchase Plan that in-
cludes Self-Employed Individuals.
When properly completed, Form 4578
will constitute a bond purchase plan.
(See paragraph (0)(3)(iii) for plan years
to which this section (0)(3)(vii) ap-
plies.)

(viii) An employer who desires a de-
termination letter on his adoption of a
master or prototype plan which is de-
signed to satisfy section 401(a) or 403(a)
but which is not designed to include
self-employed individuals within the
meaning of section 401(c)(1) must file
Form 4462, Employer Application—De-
termination as to Qualification of Pen-
sion, Annuity, or Profit-sharing Plan
and Trust, and furnish a copy of the
adoption agreement or other evidence
of adoption of the plan and such addi-
tional information as the district di-
rector may require. (See paragraph
(0)(3)(iii) of this section for plan years
to which this paragraph (0)(3)(viii) ap-
plies.)

(ix) An applicant who amends his
adoption agreement under a master or
prototype plan may request a deter-
mination letter as to the effect of such
amendment by filing Form 4462 with
his district director, together with a
copy of the amendment and a summary
of the changes. However, in the event
an applicant desires to amend his adop-
tion agreement under a master or pro-
totype plan and such amendment is not
contemplated or permitted under the
plan, then such amendment will in ef-
fect substitute an individually designed
plan for the master or prototype plan.
(See paragraph (0)(3)(iii) of this section
for plan years to which this paragraph
(0)(3)(ix) applies.)

(x) An applicant requesting a deter-
mination letter relating to a defined
contribution plan, other than a letter
on the qualification of a bond purchase
plan, shall file in duplicate, Form 5301,
Application for Determination of De-
fined Contribution Plan, and Form
5302, Employee Census. Those forms are
to be filed in accordance with the in-
structions therefor and accompanied
by any schedules or additional mate-
rial prescribed in those instructions.
(See paragraph (0)(3)(iii) of this section
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for plan years to which this paragraph
(0)(3)(x) applies.)

(xi) When, in connection with an ap-
plication for a determination on the
qualification of the plan, it is nec-
essary to determine whether an organi-
zation (including a professional service
organization) is a corporation or an as-
sociation classified as a corporation
under §301.7701-2 of this chapter of the
Regulations on Procedure and Admin-
istration, and whether an employer-
employee relationship exists between
it and its associates, the district direc-
tor will make such determination. In
such cases, the application with re-
spect to the qualification of the plan
should be filed in accordance with the
provisions herein set forth and should
contain the information and docu-
ments specified in the application. It
should also be accompanied by such in-
formation and copies of documents as
the organization deems appropriate to
establish its status. The Service may,
in addition, require any further infor-
mation that is considered necessary to
determine the status of the organiza-
tion, the employment status of the in-
dividuals involved, or the qualification
of the plan. After the taxable status of
the organizations and the employer-
employee relationship have been deter-
mined, the key district director may
issue a determination letter as to the
qualification of the plan.

(xii) Requests for determination let-
ters on matters authorized by para-
graph (0)(2) of this section, and the
necessary supporting data, are to be
addressed to the district director
(whether or not such district director
is the director of a key district) speci-
fied below (determined without regard
to the application of section 414 (b) or
(c) to the plan):

(a) In the case of a plan for a single
employer, the request shall be ad-
dressed to the district director for the
district in which such employer’s prin-
cipal place of business is located.

(b) In the case of a single plan for a
parent company and its subsidiaries,
the request shall be addressed to the
district director for the district in
which the principal place of business of
the parent company is located, whether
separate or consolidated returns are
filed.

73

§601.201

(c¢) In the case of a plan established or
proposed for an industry by all sub-
scribing employers whose principal
places of business are located within
more than one district, the request
shall be addressed to the district direc-
tor for the district in which is located
the principal place of business of the
trustee, or if more than one trustee,
the usual meeting place of the trustees.

(d) In the case of a pooled fund ar-
rangement (individual trusts under
separate plans pooling their funds for
investment purposes through a master
trust), the request on behalf of the
master trust shall be addressed to the
district director for the district where
the principal place of business of such
trust is located. Requests on behalf of
the participating trusts and related
plans will be addressed as otherwise
provided herein.

(e) In the case of a plan of multiple
employers (other than a master or pro-
totype plan) not otherwise herein pro-
vided for, the request shall be ad-
dressed to the district director for the
district in which is located the prin-
cipal place of business of the trustee,
or if not trusteed or if more than one
trustee, the principal or usual meeting
place of the trustees or plan super-
visors.

(xiii) The applicant’s request for a
determination letter may be with-
drawn by a written request at any time
prior to appealing a proposed deter-
mination to the regional office as de-
scribed in paragraph (0)(6) of this sec-
tion. In the case of such a withdrawal
the Service will not render a deter-
mination of any type. A failure to
render a determination as a result of
such a withdrawal will not be consid-
ered a failure of the Secretary or his
delegate to make a determination
within the meaning of section 7476. In
the case of a withdrawal the district di-
rector may consider the information
submitted in connection with the with-
drawn request in a subsequent audit or
examination.

(xiv) In the case of an application for
a determination for plan years to
which section 410 applies (see para-
graph (0)(5)(vi) of this section), notice
that an application for an advance de-
termination regarding the qualifica-
tion of plans described in section 401(a),
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403(a), or 405(a) is to be made must be
given to all interested parties in the
manner set forth in the regulations
under section 7476 of the Code.

(xv) When the notice referred to in
paragraph (0)(3)(xiv) of this section is
given in the manner set forth in
§1.7476-2(c) of this chapter, such notice
must be given not less than 10 days nor
more than 24 days prior to the date the
application for a determination is
made. See paragraph (0)(3)(xxi) of this
section for determining when an appli-
cation is made. If, however, an applica-
tion is returned to the applicant for
failure to adequately satisfy the notifi-
cation requirement with respect to a
particular group or class of interested
parties, the applicant need not cause
notice to be given to those groups or
classes of interested parties with re-
spect to which the notice requirement
was already satisfied merely because,
as a result of the resubmission of the
application, the time limitations of
this paragraph (0)(3)(xv) would not be
met.

(xvi) The notice referred to in para-
graph (0)(3)(xiv) of this section shall be
given in the manner prescribed in
§1.7476-2 of this chapter and shall con-
tain the following information:

(a) A brief description identifying the
class or classes of interested parties to
whom the notice is addressed (e.g., all
present employees of the employer, all
present employees eligible to partici-
pate);

(b) The name of the plan, the plan
identification number, and the name of
the plan administrator;

(c) The name and taxpayer identifica-
tion number of the applicant;

(d) That an application for a deter-
mination as to the qualified status of
the plan is to be made to the Internal
Revenue Service, stating whether the
application relates to an initial quali-
fication, a plan amendment or a plan
termination, and the address of the dis-
trict director to whom the application
will be submitted;

(e) A description of the class of em-
ployees eligible to participate under
the plan;

(f) Whether or not the Service has
issued a previous determination as to
the qualified status of the plan;
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(g) A statement that any person to
whom the notice is addressed is enti-
tled to submit, or request the Depart-
ment of Labor to submit, to the dis-
trict director described in paragraph
(0)(3)(xvi)(d) of this section, a comment
on the question of whether the plan
meets the requirements for qualifica-
tion under Part I of Subchapter D of
Chapter 1 of the Internal Revenue Code
of 1954; that two or more such persons
may join in a single comment or re-
quest; and that if such a person or per-
sons request the Department of Labor
to submit a comment and that depart-
ment declines to do so in respect of one
or more matters raised in the request,
the person or persons so requesting
may submit a comment to the district
director in respect of the matters on
which the Department of Labor de-
clines to comment;

(h) That a comment to the district
director or a request of the Department
of Labor must be made according to
the following procedures:

(I) A comment to the district direc-
tor must be received on or before the
45th day (specified by date) after the
day on which the application for deter-
mination is received by the district di-
rector;

(2) Or if the comment is being sub-
mitted on a matter on which the De-
partment of Labor was first requested
but declined to comment, on or before
the later of such 45th day or the 15th
day after the day on which the Depart-
ment of Labor notifies such person or
persons that it declines to comment,
but in no event later than the 60th day
(specified by date) after the day the ap-
plication is received by the district di-
rector; and

(3) A request of the Department of
Labor to submit such a comment must
be received by such department on or
before the 25th day (specified by date)
(or if the person or persons requesting
the Department of Labor to submit
such a comment wish to preserve their
right to submit a comment to the dis-
trict director in the event the Depart-
ment of Labor declines to comment, on
or before the 15th day (specified by
date)) after the day the application is
received by the district director;
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(1) except to the extent there is in-
cluded in the notice the additional in-
formational materials which para-
graphs (0) (3) (xviii), (xix), and (xx) of
this section require to be made avail-
able to interested parties, a description
of a reasonable procedure whereby such
additional informational material will
be made available to them (see para-
graph (0)(3)(xvii) of this section).

(xvii) The procedure referred to in
paragraph (0)(3)(xvi)(i) of this section
whereby the additional informational
material required by paragraphs
(0)(3)(xviii), (xix), and (xx) of this sec-
tion will (to the extent not included in
this notice) be made available to inter-
ested parties, may consist of making
such material available for inspection
and copying by interested parties at a
place or places reasonably accessible to
such parties, or supplying such mate-
rial by using a method of delivery or a
combination thereof that is reasonably
calculated to ensure that all interested
parties will have access to the mate-
rials. The procedure referred to in
paragraph (0)(3)(xvi)(i) of this section
must be immediately available to all
interested parties and must be designed
to supply them with such additional in-
formational material in time for them
to pursue their rights within the time
period prescribed, and must be avail-
able until the earlier of the filing of a
pleading commencing a declaratory
judgment action under section 7476
with respect to the qualification of the
plan or the ninety-second day after the
day the notice of final determination is
mailed to the applicant.

(xviii) Unless provided in the notice,
the following materials shall be made
available to interested parties under a
procedure described in paragraph
(0)(3)(xviii) of this section:

(a) An updated copy of the plan and
the related trust agreement (if any);

(b) The application for determina-
tion;

Provided, however, That if there would
be less than 26 participants in the plan,
as described in the application (includ-
ing, as participants, retired employees
and beneficiaries of deceased employ-
ees who have a nonforefeitable right to
benefits under the plan and employees
who would be eligible to participate
upon making mandatory employee con-
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tributions, if any), then in lieu of mak-
ing such materials available to inter-
ested parties who are not participants
(as described above), there may be
made available to such interested par-
ties a document containing the fol-
lowing information: a description of
the plan’s requirements respecting eli-
gibility for participation and benefits;
a description of the provisions pro-
viding for nonforfeitable benefits; a de-
scription of the circumstances which
may result in ineligibility, or denial or
loss of benefits; a description of the
source of financing of the plan and the
identity of any organization through
which benefits are provided; whether
the applicant is claiming in his appli-
cation that the plan meets the require-
ments of section 410(b) (1) (A) of the
Code, and, if not, the coverage schedule
required by the application in the case
of plans not meeting the requirements
of such section. However, once such an
interested party or his designated rep-
resentative receives a notice of final
determination, the applicant must,
upon request, make available to such
interested party (regardless of whether
or not the interested party is a partici-
pant in the plan and regardless of
whether or not the plan has less than
26 participants) an updated copy of the
plan and related trust agreement (if
any) and the application for determina-
tion. Information of the type described
in section 6104(a) (1) (D) of the Code
should not be included in the applica-
tion, plan, or related trust agreement
submitted to the Internal Revenue
Service. Accordingly, such information
should not be included in any of the
materials required by this paragraph
(0)(3) to be available to interested par-
ties. There may be excluded from such
material information contained in
Form 5302 (Employee Census). How-
ever, information showing the number
of individuals covered and not covered
in the plan, listed by compensation
range, shall not be excluded.

(xix) Unless provided in the notice,
there shall be made available to inter-
ested parties under a procedure de-
scribed in paragraph (0)(3)(xvii) of this
section, any additional document deal-
ing with the application which is sub-
mitted by or for the applicant to the
Internal Revenue Service, or furnished
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by the Internal Revenue Service to the
applicant; provided, however, if there
would be less than 26 participants in
the plan as described in the application
(including, as participants, retired em-
ployees and beneficiaries of deceased
employees who have a nonforfeitable
right to benefits under the plan and
employees who would be eligible to
participate upon making mandatory
employee contributions, if any), such
additional documents need not be made
available to interested parties who are
not participants (as described above)
until they or their designated rep-
resentative, receive a notice of final
determination. The applicant may also
withhold from such inspection and
copying, information described in sec-
tion 6104(a) (1) (C) and (D) of the Code
which may be contained in such addi-
tional documents.

(xx) Unless provided in the notice,
there shall be made available to all in-
terested parties under a procedure de-
scribed in paragraph (0)(3)(xvii) of this
section, material setting forth the fol-
lowing information:

(a) The rights of interested parties
described in paragraph (0)(5)(i) of this
section; and

(b) The information provided in para-
graphs (0)(b)(ii), (iii), (iv) and (v) of this
section.

(xxi) An application for an advance
determination, a comment to the dis-
trict director, or a request to the De-
partment of Labor, shall be deemed
made when it is received by the district
director, or the Department of Labor.
The notice to interested parties re-
quired by paragraph (0)(3)(xiv) of this
section shall be deemed given when the
notice is posted or sent to the person in
the manner prescribed in §1.7476-2 of
this chapter. In any case where such an
application, request, comment, or no-
tice is sent by mail, it shall be deemed
received as of the date of the postmark
(or if sent by certified or registered
mail, the date of certification or reg-
istration), if it is deposited in the mail
in the United States in an envelope, or
other appropriate wrapper first class
postage prepaid, properly addressed.
However, if such an application, re-
quest or comment is not received with-
in a reasonable period from the date of
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postmark, the immediately preceding
sentence shall not apply.

(4) Key district offices. Following are
the 19 key district offices that issue de-
termination letters and the area cov-
ered:

Key district(s) IRS districts covered
Central Region:
Cincinnati
Cleveland

Cincinnati, Louisville, Indianapolis
Cleveland, Parkersburg

Detroit Detroit
Mid-Atlantic Region:

Baltimore ................ Baltimore (which includes the District
of Columbia and Office of Inter-
national Operations), Pittsburgh,
Richmond

Philadelphia ............ Philadelphia, Wilmington

Newark ........ccccceeee Newark

Midwest Region:

Chicago ... Chicago

St. Paul ..o St. Paul, Fargo, Aberdeen, Mil-
waukee

St. LOUIS v St. Louis, Springfield, Des Moines,
Omaha

North-Atlantic Region:

Boston ........ccceceeeee. Boston, Augusta, Burlington, Provi-
dence, Hartford, Portsmouth
Manhattan .............. Manhattan
Brooklyn Brooklyn, Albany, Buffalo
Southeast Region:
Atlanta ..o Atlanta,  Greensboro, Columbia,
Nashville
Jacksonville ............ Jacksonville, Jackson, Birmingham
Southwest Region:
Austin ..o Austin, New Orleans, Albuquerque,
Denver, Cheyenne
Dallas ......cccoeveueneee Dallas, Oklahoma City, Little Rock,

Wichita

Western Region:
Los Angeles
San Francisco .
Seattle

Los Angeles, Phoenix, Honolulu

San Francisco, Salt Lake City, Reno

Seattle, Portland, Anchorage, Boise,
Helena

(5) Administrative remedies of interested
parties and the Pension Benefit Guaranty
Corporation. (i) With respect to plan
years to which section 410 applies (see
paragraph (0)(5)(vi) of this section),
persons who qualify as interested par-
ties under the regulations issued under
section 7476 and the Pension Benefit
Guaranty Corporation shall have the
following rights:

(a) To submit to the district director
for the district where an application
for determination is filed, by the 45th
day after the day on which the applica-
tion is received by the district director,
a written comment on said application,
with respect to the qualification of the
plan under Subchapter D of Chapter 1
of the Internal Revenue Code.

(b) To request the Administrator of
Pension and Welfare Benefit Programs,
Department of Labor, 200 Constitution
Avenue, NW, Washington, DC 20210, to
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submit to such district director such a
written comment under the provisions
of section 3001(b) (2) of the Employee
Retirement Income Security Act of
1974. Such a request, if made by an in-
terested party or parties, must be re-
ceived by such department on or before
the 25th day after the day said applica-
tion is received by the district director.
However, if such party or parties re-
questing the Department of Labor to
submit such a comment wish to pre-
serve their rights to submit a comment
to the district director in the event the
Department of Labor declines to com-
ment (pursuant to paragraph (0)(5)(1)(c)
of this section), such request must be
received by such department on or be-
fore the 15th day after the day the ap-
plication is received by the district di-
rector.

(c¢) If a request described in paragraph
(0)(B)(A)(b) of this section is made and
the Department of Labor notifies the
interested party or parties making the
request that it declines to submit a
comment on a matter concerning qual-
ification of the plan which was raised
in such request, to submit a written
comment to the district director on
such matter by the later of the 45th
day after the day the application for
determination is received by the dis-
trict director or the 15th day after the
day on which the Department of Labor
notifies such party or parties that it
declines to submit a comment on such
matter, but, in no event later than the
60th day after the application for deter-
mination was received. (See paragraph
(0)(b)(iii) of this section for deter-
mining when notice that the Depart-
ment of Labor declines to comment is
received by an interested party or par-
ties.) Such a comment must comply
with the requirements of paragraph
(0)(b)(ii) of this section, and include a
statement that the comment is being
submitted on matters raised in a re-
quest to the Department of Labor on
which that department declined to
comment.

(ii) A comment submitted by an in-
terested party or parties to the district
director must be in writing, signed by
such party or parties or by an author-
ized representative of such party or
parties (as provided in paragraph (e) (6)
of this section), be addressed to the dis-
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trict director described in paragraph
(0)(3)(xvi)(d) of this section, and con-
tain the following:

(a) The name or names of the inter-
ested party or parties making the com-
ment;

(b) The name of taxpayer identifica-
tion number of the applicant making
the application;

(c) The name of the plan and the plan
identification number;

(d) Whether the party or parties sub-
mitting the comments are—

(I) Employees eligible to participate
under the plan,

(2) Former employees or beneficiaries
of deceased former employees who have
a vested right to benefits under the
plan, or

(3) Employees not eligible to partici-
pate under the plan;

(e) The specific matter or matters
raised by the interested party or par-
ties on the question of whether the
plan meets the requirements for quali-
fication under Part I of Subchapter D
of the Code, and how such matter or
matters relate to the interests of such
party or parties making such com-
ment.

(f) The address of the interested
party submitting the comment to
which all correspondence, including a
notice of the Internal Revenue Serv-
ice’s final determination with respect
to qualification, should be sent. (See
section 7476(b)(56) of the Code.) If more
than one interested party submits the
comment, they must designate a rep-
resentative for receipt of such cor-
respondence and notice on behalf of all
interested parties submitting the said
comment, and state the address of such
representative. Such representative
shall be one of the interested parties
submitting the comment or the author-
ized representative.

(iii) For purposes of paragraph
(0)(B)(xvi)(h) and (0)(6)(i)(c), notice by
the Department of Labor that it de-
clines to comment shall be deemed
given to the interested party des-
ignated to receive such notice when re-
ceived by him.

(iv) A request of the Department of
Labor to submit a comment to the dis-
trict director must be in writing,
signed, and in addition to the informa-
tion prescribed in paragraph (0)(5)(ii) of
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this section must also contain the ad-
dress of the district director to whom
the application was, or will be, sub-
mitted. The address designated for no-
tice by the Internal Revenue Service
will be used by the Department of
Labor in communicating with the
party or parties submitting the re-
quest.

(v) The contents of written com-
ments submitted by interested parties
to the Internal Revenue Service pursu-
ant to paragraphs (0)(6)(i)(a) and (c)
will not be treated as confidential ma-
terial and may be inspected by persons
outside the Internal Revenue Service,
including the applicant for the deter-
mination. Accordingly, designations of
material as confidential or not to be
disclosed, contained in such comments,
will not be accepted. Thus, a person
submitting a written comment should
not include therein material that he
considers to be confidential or inappro-
priate for disclosure to the public. It
will be presumed by the Internal Rev-
enue Service that every written com-
ment submitted to it is intended by the
party or parties submitting it to be
subject in its entirety to public inspec-
tion and copying.

(vi)(a) Paragraphs (0)(3)(xiv) through
(xxi) and (0)(b) of this section apply to
an application for an advance deter-
mination in respect of a plan year or
years to which section 410 applies to
the plan, whether or not such applica-
tion is received by the district director
before the first date on which such sec-
tion applies to the plan.

(b) For purposes of paragraph
(0)(5)(vi)(a) of this section, section 410
shall be considered to apply to a plan
year if an election has been made under
section 1017(d) of the Employee Retire-
ment Income Security Act of 1974 to
have section 410 apply to such plan
year, whether or not the election is
conditioned upon the issuance by the
Commissioner of a favorable deter-
mination.

(¢) For purposes of paragraph
(0)(6)(vi)(a) of this section, in the case
of an organization described in section
410(c) (1), section 410 will be considered
to apply to a plan year of such organi-
zation for any plan year to which sec-
tion 410(c) (2) applies to such plan.
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(vii) The Internal Revenue Service
will provide to the applicant a copy of
all comments on the application sub-
mitted pursuant to paragraph
(0)(5)(@)(a), (b) or (c) of this section. In
addition, the Internal Revenue Service
will provide to the applicant a copy of
all correspondence in respect of a com-
ment between the Internal Revenue
Service and a person submitting the
comment.

(6) Reference of matters to the Appeals
office. (i) Where issues arise in a dis-
trict director’s office on matters with-
in the contemplation of paragraph
(0)(2)(1) of this section, and the key dis-
trict director issues a notice of pro-
posed determination which is adverse
to the applicant, the applicant may ap-
peal the proposed determination to the
Appeals office. However, the applicant
may not appeal a determination that is
based on a National Office technical
advice. See §601.106 (a)(1)({iv)(a) and
paragraph (0)(2)(iii) of this section. The
applicant shall notify the key district
director that it intends to request Ap-
peals office consideration by submit-
ting the request, in writing, to the key
district director within 30 days from
issuance of the notice of proposed de-
termination. The key district director
will forward the request and the ad-
ministrative record to the Appeals of-
fice and will so notify the applicant in
writing. A failure by the applicant to
request

Appeals office consideration will con-
stitute a failure to exhaust available
administrative remedies as required by
section 7476(b)(3) and will thus preclude
the applicant from seeking a declara-
tory judgment as provided under sec-
tion 7476. (See paragraph (0)(10)(i)(c) of
this section.)

(ii) The request for Appeals office
consideration must show the following:

(a) Date of application for determina-
tion letter;

(b) Name and address of the applicant
and the name and address of the rep-
resentative, if any, who has been au-
thorized to represent the applicant as
provided in paragraph (c)(6) of this sec-
tion;

(c) The key district office in which
the case is pending;
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(d) Type of plan (pension, annuity,
profit-sharing, stock bonus, bond pur-
chase, and foreign situs trusts), and
type of action involved (initial quali-
fication, amendment, curtailment, or
termination);

(e) Date of filing this request with
the key district director and the date
and symbols of the letter referred to in
paragraph (0)(6)(i) of this section;

(f) A complete statement of the
issues and a presentation of the argu-
ments in support of the applicant’s po-
sition; and

(g9) Whether a conference is desired.

(iii) After receipt of the administra-
tive record in the Appeals office, the
applicant will be afforded the oppor-
tunity for a conference, if a conference
was requested. After full consideration
of the entire administrative record, the
Appeals office will notify the applicant
in writing of the proposed decision and
the reasons therefor and will issue a
notice of final determination in accord-
ance with the decision. However, if the
proposed disposition by the Appeals of-
fice is contrary to a National Office
technical advice concerning qualifica-
tion, issued prior to the case, the pro-
posed disposition will be submitted to
the Assistant Commissioner (Employee
Plans and Exempt Organizations) and
the decision of that official will be fol-
lowed by the Appeals office. See
§601.106(a)(1)(iv)(d). Additionally, if the
applicant believes that the case in-
volves an issue with respect to which
referral for technical advice is appro-
priate, the applicant may ask the ap-
peals office to request technical advice
from the National Office. The Appeals
office shall advise the applicant of its
right to request referral of the issue to
the National Office for technical ad-
vice. The technical advice provisions
applicable to these cases are set forth
in paragraph (n)(9) of this section. If
technical advice is issued, the decision
of the National Office will be followed
by the Appeals office. See paragraph
(n)(9)(viii)(a) of this section.

(iv) Applicants are advised to make
full presentation of the facts, cir-
cumstances, the arguments at the ini-
tial level of consideration, since sub-
mission of additional facts, cir-
cumstances, and arguments at the Ap-
peals office may result in suspension of
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Appeals procedures and referral of the
case back to the key district for addi-
tional consideration.

(7) Issuance of the notice of final deter-
mination. The key district director or
Appeals office will send notice of the
final determination to the applicant.
The key district director will send no-
tice of the final determination to the
interested parties who have previously
submitted comments on the applica-
tion to the Internal Revenue Service
pursuant to paragraph (0)(5)(i) (a) or (¢)
of this section (or to the persons des-
ignated by them to receive such no-
tice), to the Department of Labor in
the case of a comment submitted by
that department upon the request of
interested parties or the Pension Ben-
efit Guaranty Corporation pursuant to
paragraph (0)(5)(i)(b) of this section,
and to the Pension Benefit Guaranty
Corporation if it has filed a comment
pursuant to paragraph (o0)(5)(i)(a) of
this section.

(8) Administrative record. (i) In the
case of a request for an advance deter-
mination in respect of a retirement
plan, the determination of the district
director or Appeals office on the quali-
fication or nonqualification of the re-
tirement plan shall be based solely on
the facts contained in the administra-
tive record. Such administrative record
shall consist of the following:

(a) The request for determination,
the retirement plan and any related
trust instruments, and any written
modifications or amendments thereof
made by the applicant during the pro-
ceedings within the Internal Revenue
Service;

(b) All other documents submitted to
the Internal Revenue Service by or on
behalf of the applicant in respect of the
request for determination;

(c) All written correspondence be-
tween the Internal Revenue Service
and the applicant in respect of the re-
quest for determination and any other
documents issued to the applicant from
the Internal Revenue Service;

(d) All written comments submitted
to the Internal Revenue Service pursu-
ant to paragraphs (0)(6)(i) (a), (b), and
(c) of this section, and all correspond-
ence in respect of comments submitted
between the Internal Revenue Service
and persons (including the Pension
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Benefit Guaranty Corporation and the
Department of Labor) submitting com-
ments pursuant to paragraphs (0)(5)(i)
(a), (b), and (c) of this section;

(e) In any case in which the Internal
Revenue Service makes an investiga-
tion regarding the facts as represented
or alleged by the applicant in his re-
quest for determination or in com-
ments submitted pursuant to para-
graphs (0)(5)(1) (a), (b), and (c¢) of this
section, a copy of the official report of
such investigation.

(ii) The administrative record shall
be closed upon the earlier of the fol-
lowing events:

(a) The date of mailing of a notice of
final determination by the Internal
Revenue Service in respect of the ap-
plication for determination; or

(b) The filing of a petition with the
United States Tax Court seeking a de-
claratory judgment in respect of the
retirement plan.

Any oral representation or modifica-
tion of the facts as represented or al-
leged in the application for determina-
tion or in a comment filed by an inter-
ested party, which is not reduced to
writing and submitted to the Service
shall not become a part of the adminis-
trative record and shall not be taken
into account in the determination of
the qualified status of the retirement
plan by the district director or Appeals
office.

(9) Notice of final determination. For
purposes of this paragraph (o), the no-
tice of final determination shall be—

(i) In the case of a final determina-
tion which is favorable to the appli-
cant, the letter issued by the key dis-
trict director or Appeals office (wheth-
er or not by certified or registered
mail) which states that the applicant’s
plan satisfies the qualification require-
ments of the Internal Revenue Code.

(ii) In the case of a final determina-
tion which is adverse to the applicant,
the letter issued by certified or reg-
istered mail by the key district direc-
tor or Appeals office, subsequent to a
letter of proposed determination, stat-
ing that the applicant’s plan fails to
satisfy the qualification requirements
of the Internal Revenue Code.

(10) Exhaustion of administrative rem-
edies. For purposes of section 7476(b)(3),
a petitioner shall be deemed to have
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exhausted the administrative remedies
available to him in the Internal Rev-
enue Service upon the completion of
the steps described in paragraph (0)(10)
(i), (ii), or (iii) of this section, subject,
however, to paragraphs (0)(10) (iv) and
(v) of this section. If an applicant, in-
terested party, or the Pension Benefit
Guaranty Corporation does not com-
plete the applicable steps described
below, such applicant, interested party,
or the Pension Benefit Guaranty Cor-
poration will not have exhausted avail-
able administrative remedies as re-
quired by section 7476(b)(3) and will
thus be precluded from seeking a de-
claratory judgment under section 7476
except to the extent that paragraph
(0)(10) (@iv)(b) or (v) of this section ap-
plies.

(i) The administrative remedies of an
applicant with respect to any matter
relating to the qualification of a plan
are:

(a) Filing a completed application
with the appropriate district director
pursuant to paragraphs (0)(3) (iii)
through (xii) of this section;

(b) Compliance with the require-
ments pertaining to notice to inter-
ested parties as set forth in paragraphs
(0)(3)(xiv) through (0)(3)(xxi) of this
section;

(c) An appeal to the Appeals office
pursuant to paragraph (0)(6) of this sec-
tion, in the event of a notice of pro-
posed adverse determination from the
district director.

(ii) The administrative remedy of an
interested party with respect to any
matter relating to the qualification of
the plan is submission to the district
director of a comment raising such
matter in accordance with paragraph
(0)(5)(1)(a) of this section or requesting
the Department of Labor to submit to
the district director a comment with
respect to such matter in accordance
with paragraph (0)(5)(i)(b) of this sec-
tion, and, if such department declines
to comment, submission of such a com-
ment in accordance with paragraph
(0)(b)(i)(c) of this section, so that such
comment may be considered by the In-
ternal Revenue Service through the ad-
ministrative process.
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(iii) The administrative remedy of
the Pension Benefit Guaranty Corpora-
tion with respect to any matter relat-
ing to the qualification of the plan is
submission to the district director of a
comment raising such matter in ac-
cordance with paragraph (0)(5)(i)(a) of
this section or requesting the Depart-
ment of Labor to submit to the district
director a comment with respect to
such matter in accordance with para-
graph (0)(5)(i)(b) of this section, and, if
such department declines to comment,
submission of such a comment to the
Internal Revenue Service directly, so
that such comment may be considered
by the Internal Revenue Service
through the administrative process.

(iv) An applicant, or an interested
party, or the Pension Benefit Guaranty
Corporation shall in no event be
deemed to have exhausted his (its) ad-
ministrative remedies prior to the ear-
lier of:

(a) The completion of all the steps
described in paragraph (o)(11) (i), (ii),
or (iii) of this section, whichever is ap-
plicable, subject, however, to para-
graph (0)(11)(v), or

(b) The expiration of the 270 day pe-
riod described in section 7476(b)(3), in a
case where the completion of the steps
referred to in paragraph (0)(11)(iv)(a) of
this section shall not have occurred be-
fore the expiration of such 270 day pe-
riod because of the failure of the Inter-
nal Revenue Service to proceed with
due diligence.

The step described in paragraph
(0)(10)(i)(c) of this section will not be
considered completed until the Inter-
nal Revenue Service has had a reason-
able time to act upon the appeal. In ad-
dition, the administrative remedies de-
scribed in paragraphs (o)(11) (ii) and
(iii) will not be considered completed
until the Internal Revenue Service has
had a reasonable time to consider the
comments submitted pursuant to such
paragraphs at each step of the adminis-
trative process described in paragraph
(0)ADA).

(v) The administrative remedy de-
scribed in paragraph (0)(10)(i)(c) of this
section will not be available to an ap-
plicant with respect to any issue on
which technical advice from the Na-
tional Office has been obtained.
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(p) Pension plans of self-employed indi-
viduals—(1) Rulings, determination let-
ters, and opinion letters. (i) The National
Office of the Service, upon request, will
furnish a written opinion as to the ac-
ceptability (for the purpose of sections
401 and 501(a) of the Code) of the form
of any master or prototype plan de-
signed to include groups of self-em-
ployed individuals who may adopt the
plan, where the plan is submitted by a
sponsor that is a trade or professional
association, bank, insurance company,
or regulated investment company as
defined in section 851 of the Code. Each
opinion letter will bear an identifying
plan serial number. If the trustee or
custodian has been designated at the
time of approval of a plan as to form,
a ruling will be issued as to the exempt
status of such trust or custodial ac-
count which forms part of the master
or prototype plan. As used here, the
term ‘‘master plan’ refers to a stand-
ardized form of plan, with a related
trust or custodial agreement, where in-
dicated, administered by the spon-
soring organization for the purpose of
providing plan benefits on a standard-
ized basis. The term ‘‘prototype plan”’
refers to a standardized form of plan,
with or without a related form of trust
or custodial agreement, that is made
available by the sponsoring organiza-
tion, for use without change by em-
ployers who wish to adopt such a plan,
and which will not be administered by
the sponsoring organization that
makes such form available. The degree
of relationship among the separate em-
ployers adopting either a master plan
or prototype plan or to the sponsoring
organization is immaterial.

(ii) Since a determination as to the
qualification of a particular employer’s
plan can be made only with regard to
facts peculiar to that employer, a let-
ter expressing the opinion of the Serv-
ice as to the acceptability of the form
of a master or prototype plan will not
constitute a ruling or determination as
to the qualification of a plan as adopt-
ed by any individual employer or as to
the exempt status of a related trust or
custodial account. However, where an
employer adopts a master or prototype
plan and any related prototype trust or
custodial account previously approved
as to form, and observes the provisions



§601.201

thereof, such plan and trust or custo-
dial account will be deemed to satisfy
the requirements of sections 401 and
501(a) of the Code, provided the eligi-
bility requirements and contributions
on benefits under the plan for owner-
employees are not more favorable than
for other employees, including those
required to be covered under plans of
all businesses controlled by such
owner-employees.

(iii) Although district directors no
longer make advance determinations
on plans of self-employed individuals
who have adopted previously approved
master or prototype plans, they will
continue, upon request, to issue deter-
mination letters as to the qualification
of individually designed plans (those
not utilizing a master or prototype
plan) and the exempt status of a re-
lated trust or custodial account, if any,
in accordance with the procedures set
forth in paragraph (o) of this section.

(2) Determination letters as to qualified
bond purchase plans. A determination
as to the qualification of a bond pur-
chase plan will, upon request, be made
by the appropriate district director.
Form 4578, Application for Approval of
Bond Purchase Plan, must be used for
this purpose. When properly completed,
this form will constitute a bond pur-
chase plan.

(3) Instructions to sponsoring organiza-
tions and employers. (i) A sponsoring or-
ganization of the type referred to in
subparagraph (1)(i) of this paragraph,
that desires a written opinion as to the
acceptability of the form of a master or
prototype plan (or as to the exempt
status of a related trust or custodial
account) should submit its request to
the National Office. Copies of all docu-
ments, including the plan and trust in-
struments and all amendments thereto,
together with specimen insurance con-
tracts (where applicable) must be sub-
mitted with the request. The request
must be submitted to the Commis-
sioner of Internal Revenue Service,
Washington, DC 20224, Attn: T:MS: PT.
Form 3672, Application for Approval of
Master or Prototype Plan for Self-Em-
ployed Individuals, is to be used for
this purpose.

(ii) If, subsequent to obtaining ap-
proval of the form of a master or proto-
type plan, an amendment is to be
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made, the procedure will depend on
whether the sponsor is authorized to
act on behalf of the subscribers.

(a) If the plan provides that each em-
ployer has delegated to the sponsor the
power to amend the plan and that each
employer shall be deemed to have con-
sented thereto, the plan may be amend-
ed by the sponsor. If the plan contains
no specific provision permitting the
sponsor to amend such plan, but all
employers consent in writing to permit
such amendment, the sponsor may
then amend the plan. However, where a
sponsor is unable to secure the consent
of each employer, the plan cannot be
amended by the sponsor. In such cases,
any change will have to be effected by
the adoption of a new plan and the sub-
mission of a new Form 3672. The new
plan will be complete and separate
from the old plan and individual em-
ployers may, if they desire, substitute
the new plan for the old plan.

(b) In the first two instances men-
tioned above, where the plan has been
properly amended, the sponsor must
submit Form 3672, a copy of the amend-
ment and, if required, copies of the
signed consent of each participating
employer.

(c) Upon approval of the amendment
by the Service, an opinion letter will
be issued to the sponsor containing the
serial number of the original plan fol-
lowed by a suffix: ‘““A-1" for the first
amendment, ‘“A-2” for the second
amendment, etc. Employers adopting
the form of plan subsequent to the date
of the amendment will use the revised
serial number.

(d) If a new plan is submitted, to-
gether with Form 3672 and copies of all
documents evidencing the plan, an
opinion letter bearing a new serial
number will be issued to the sponsor
and all employers who adopt the new
plan shall use the new serial number.
Employers who adopted the old plan
will continue to use the original serial
number.

(4) Applicability. The general proce-
dures of paragraph (a) through (m) and
paragraph (o) of this section, relating
to the issuance of rulings and deter-
mination letters, are applicable to re-
quests relating to the qualification of
plans covering self-employed individ-
uals under sections 401 and 405(a) of the
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Code and the exempt status of related
trusts or custodial accounts under sec-
tion 501(a), to the extent that the mat-
ter is not covered by the specific proce-
dures and instructions contained in
this paragraph.

(q) Corporate Master and prototype
plans— (1) Scope and definitions. (i) The
general procedures set forth in this
paragraph pertain to the issuance of
rulings, determination letters, and
opinion letters relating to master and
prototype pension, annuity, and profit-
sharing plans (except those covering
self-employed individuals) under sec-
tion 401(a) of the Code, and the status
for exemption of related trusts or cus-
todial accounts under section 501(a). (A
custodial account described in section
401(f) of the Code is treated as a quali-
fied trust for purposes of the Code.)
These procedures are subject to the
general procedures set forth in para-
graph (o) of this section, and relate
only to master plans and prototype
plans that do not include self-employed
individuals and are sponsored by trade
or professional associations, banks, in-
surance companies, or regulated in-
vestment companies. These plans are
further identified as ‘‘variable form”
and ‘‘standardized form” plans.

(ii) A master plan is a form of plan in
which the funding organization (trust,
custodial account, or insurer) is speci-
fied in the sponsor’s application, and a
“prototype plan’ is a form of plan in
which the funding organization is spec-
ified in the adopting employer’s appli-
cation.

(iii) A wvariable form plan is either a
master or prototype plan that permits
an employer to select various options
relating to such basic provisions as em-
ployee coverage, contributions, bene-
fits, and vesting. These options must
be set forth in the body of the plan or
in a separate document. Such plan,
however, is not complete until all pro-
visions necessary for qualification
under section 401(a) of the Code are ap-
propriately included.

(iv) A standardiczed form plan is either
a master or prototype plan that meets
the requirements of subparagraph (2) of
this paragraph.

(2) Standardiced form plan require-
ments. A standardized form plan must
be complete in all respects (except for
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choices permissible under subdivisions
(i) and (iv) of this subparagraph) and
contain among other things provisions
as to the following requirements:

(i) Coverage. The percentage coverage
requirements set forth in section
401(a)(3)(A) of the Code must be satis-
fied. Provisions may be made, however,
for an adopting employer to designate
such eligibility requirements as are
permitted under that section.

(i1) Nonforfeitable rights. BEach em-
ployee’s rights to or derived from the
contributions under the plan must be
nonforfeitable at the time the con-
tributions are paid to or under the
plan, except to the extent that the lim-
itations set forth in §1.401-4(c) of the
Income Tax Regulations, regarding
early termination of a plan, may be ap-
plicable.

(iii) Bank trustee. In the case of a
trusteed plan, the trustee must be a
bank.

(iv) Definite contribution formula. In
the case of a profit-sharing plan, there
must be a definite formula for deter-
mining the employer contributions to
be made. Provision may be made, how-
ever, for an adopting employer to
specify his rate of contribution.

(3) Rulings, determination letters, and
opinion letters. (i) A favorable deter-
mination letter as to the qualification
of a pension or profit-sharing plan and
the exempt status of any related trust
or custodial account, is not required as
a condition for obtaining the tax bene-
fits pertaining thereto. However, para-
graph (c)(b) of this section authorizes
district directors to issue determina-
tion letters as to the qualification of
plans and the exempt status of related
trusts or custodial accounts.

(ii) In addition, the National Office
upon request from a sponsoring organi-
zation will furnish a written opinion as
to the acceptability of the form of a
master or prototype plan and any re-
lated trust or custodial account, under
sections 401(a) and 501(a) of the Code.
Each opinion letter will bear an identi-
fying plan serial number. However,
opinion letters will not be issued under
this paragraph as to (a) plans of a par-
ent company and its subsidiaries, (b)
pooled fund arrangements con-
templated by Revenue Ruling 56-267,
C.B. 1956-1, 206, (c¢) industry-wide or
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area-wide union-negotiated plans, (d)
plans that include self-employed indi-
viduals, (e) stock bonus plans, and (f)
bond purchase plans.

(iii) A ruling as to the exempt status
of a trust or custodial account under
section 501(a) of the Code will be issued
to the trustee or custodian by the Na-
tional Office where such trust or custo-
dial account forms part of a plan de-
scribed in subparagraph (1) of this
paragraph and the trustee or custodian
is specified on Form 4461, Sponsor Ap-
plication—Approval of Master or Pro-
totype Plan. Where not so specified, a
determination letter as to the exempt
status of a trust or custodial account
will be issued by the district director
for the district in which is located the
principal place of business of an em-
ployer who adopts such trust or custo-
dial account after he furnishes the
name of the trustee or custodian.

(iv) Since a determination as to the
qualification of a particular employer’s
plan can be made only with regard to
facts peculiar to such employer, a let-
ter expressing the opinion of the Serv-
ice as to the acceptability of the form
of a master or prototype plan will not
constitute a ruling or determination as
to the qualification of a plan as adopt-
ed by any individual employer nor as
to the exempt status of a related trust
or custodial account.

(v) A determination as to the quali-
fication of a plan as it relates to a par-
ticular employer will be made by the
district director for the district in
which each employer’s principal place
of buisness is located, if the employer
has adopted a master or prototype plan
that has been previously approved as to
form. An employer who desires such a
determination must file Form 4462,
Employer Application—Determination
as to Qualification of Pension, Annu-
ity, or Profit-Sharing Plan and Trust,
and furnish a copy of the adoption
agreement or other evidence of adop-
tion of the plan and such additional in-
formation as the district director may
require.

(vi) Where master or prototype plans
involve integration with Social Secu-
rity benefits, it is impossible to deter-
mine in advance whether in an indi-
vidual case a particular restrictive def-
inition of the compensation (such as
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basic compensation) on which con-
tributions or benefits are based would
result in discrimination in contribu-
tions or benefits in favor of employees
who are officers, shareholders, persons
whose principal duties consist in super-
vising the work of other employees, or
highly compensated employees. See
Revenue Ruling 69-503 C.B. 1969-2, 94.
Accordingly, opinion letters relating to
master or prototype plans that involve
integration with Social Security bene-
fits will not be issued except for those
plans where annual compensation, for
the purposes of §§3.01, 5.02, 6.02, 6.03,
13.01, 13.02, and 14.02 of Revenue Ruling
69-4 C.B. 1969-1, 118, is defined to be all
of each employee’s compensation that
would be subject to tax under section
3101(a) of the Code without the dollar
limitation of section 3121(a)(1) of the
Code.

(4) Request by sponsoring organizations
and employers. (i) The National Office
will consider the request of a spon-
soring organization desiring a written
opinion as to the acceptability of the
form of a master or prototype plan and
any related trust or custodial account.
Such request is to be made on Form
4461 and filed with the Commissioner of
Internal Revenue, Washington, DC
20224, attention T:MS:PT. Copies of all
documents, including the plan and
trust or custodial agreement, together
with specimen insurance contracts, if
applicable, are to be submitted with
the request. In making its determina-
tion, the National Office may require
additional information as appropriate.

(ii) Each district director, in whose
jurisdiction there are employers who
adopt the form of plan, must be fur-
nished a copy of the previously ap-
proved form of plan and related docu-
ments by the sponsoring organization.
The sponsoring organization must also
furnish such district director a copy of
all amendments subsequently approved
as to form by the National Office.

(iii) The sponsoring organization
must furnish copies of opinion letters
as to the acceptability of the form of
plan, including amendments (see sub-
paragraph (5) of this paragraph), to all
adopting employers.
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(5) Amendments. (i) Subsequent to ob-
taining approval of the form of a mas-
ter or prototype plan, a sponsoring or-
ganization may wish to amend the
plan. Whether a sponsoring organiza-
tion may effect an amendment depends
on the plan’s administrative provi-
sions.

(ii) If the plan provides that each
subscribing employer has delegated au-
thority to the sponsor to amend the
plan and that each such employer shall
be deemed to have consented thereto,
the plan may be amended by the spon-
sor acting on behalf of the subscribers.
If the plan does not contain such provi-
sion but all subscribing employers con-
sent in a collateral document to permit
amendment, the sponsor, acting on
their behalf, may amend the plan. How-
ever, where a sponsor is unable to se-
cure the consent of each such em-
ployer, the plan cannot be amended. In
such cases any change can only be ef-
fected by the establishment of a new
plan and the submission of a new Form
4461 by the sponsor. The new plan must
be complete and separate from the old
plan, and individual employers may, if
they desire, substitute the new plan for
the old plan.

(iii) Where the plan has been amend-
ed pursuant to subdivision (ii) of this
subparagraph, the sponsor is to submit
an application, Form 4461, a copy of the
amendment, a description of the
changes, and a statement indicating
the provisions in the original plan au-
thorizing amendments, or a statement
that each participating employer’s con-
sent has been obtained.

(iv) Upon approval of the amendment
by the National Office, an opinion let-
ter will be issued to the sponsor con-
taining the serial number of the origi-
nal plan, followed by a suffix: ‘“‘A-1" for
the first amendment, ‘“A-2" for the sec-
ond amendment, etc. Employers adopt-
ing the form of plan subsequent to the
date of the amendment must use the
revised serial number.

(v) If a new plan is submitted, to-
gether with Form 4461 and copies of all
documents evidencing the plan, an
opinion letter bearing a new serial
number will be issued to the sponsor,
and all employers who adopt the new
plan are to use the new serial number.
Employers who adopted the old plan
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continue to use the original serial
number. However, any employer who
wishes to change to the new plan may
do so by filing with his district director
a new Form 4462, indicating the
change.

(vi) An employer who amends his
adoption agreement may request a de-
termination letter as to the effect of
such amendment by filing Form 4462
with his district director, together
with a copy of the amendment and a
summary of the changes. However, in
the event an employer desires to
amend his adoption agreement under a
master or prototype plan, and such
amendment is not contemplated or per-
mitted under the plan, then such
amendment will in effect substitute an
individually designed plan for the mas-
ter or prototype plan and the amend-
ment procedure described in paragraph
(o) of this section will be applicable.

(6) Effect on other plans. Determina-
tion letters previously issued by dis-
trict directors specified in paragraph
(0)(2)(viii) of this section are not af-
fected by these procedures even though
the plans covered by the determination
letters were designed by organizations
described in subparagraph (1)(i) of this
paragraph. However, such organiza-
tions may avail themselves of these
procedures with respect to any subse-
quent action regarding such plans if
they otherwise come within the scope
of this paragraph.

(r) Rulings and determination letters
with respect to foundation status classi-
fication—(1) Rulings and determination
letters on private and operating founda-
tion status. The procedures relating to
the issuance of rulings and determina-
tion letters on private foundation sta-
tus under section 509(a), and operating
foundation status under section
4942(j)(3), of organizations exempt from
Federal Income Tax under section
501(c)(3) of the Code will be published
from time to time in the Internal Rev-
enue Bulletin (see for example, Rev.
Proc. 76-34. 1976-2 C.B. 657, as modified
by Rev. Proc. 80-25, 1980-1 C.B. 667.
These procedures apply in connection
with notices filed by the organizations
on Form 4653, Notification Concerning
Foundation Status, or with applica-
tions for recognition of exempt status
under section 501(c)(3) of the Code.



§601.201

Such notices and statements are filed
by organizations in accordance with
section 508(a) of the Code in order for
an organization to avoid the presump-
tion of private foundation status or to
claim status as an operating founda-
tion. In addition, these procedures also
relate to National Office review of de-
termination letters on foundation sta-
tus under sections 509(a) and 4942(j)(3)
of the Code and protest of adverse de-
termination letters regarding founda-
tion status.

(2) Nonexempt charitable trusts claiming
nonprivate foundation status under sec-
tion 509(a)(3) of the Code. A trust de-
scribed in section 4947(a)(1) of the Code
is one that is not exempt from tax
under section 501(a) of the Code, has all
of its unexpired interests devoted to
one or more of the purposes described
in section 170(c)(2)(B) of the Code, and
is a trust for which a charitable deduc-
tion was allowed. These trusts are sub-
ject to the private foundation provi-
sions (Part II of Subchapter F of Chap-
ter 1 and chapter 42 of the Code) except
section 508 (a), (b), and (c) of the Code.
The procedures to be used by non-
exempt charitable trusts to obtain de-
terminations of their foundation status
under section 509(a)(3) of the Code will
be published from time to time in the
Internal Revenue Bulletin (see, for ex-
ample, Rev. Proc. 72-50, 1972-2 C.B. 830).

(s) Advance rulings or determination
letters—(1) General. It is the practice of
the Service to answer written inquir-
ies, when appropriate and in the inter-
est of sound tax administration, as to
the tax effects of acts or transactions
of individuals and organizations and as
to the status of certain organizations
for tax purposes prior to the filing of
returns or reports as required by the
Revenue laws.

(2) Exceptions. There are, however,
certain areas where, because of the in-
herently factual nature of the problems
involved or for other reasons, the Serv-
ice will not issue advance rulings or de-
termination letters. Ordinarily, an ad-
vance ruling or determination letter is
not issued on any matter where the de-
termination requested is primarily one
of fact (e.g., market value of property),
or on the tax effect of any transaction
to be consummated at some indefinite
future time or of any transaction or

86

26 CFR Ch. | (4-1-09 Edition)

matter having as a major purpose the
reduction of Federal taxes. A specific
area or a list of these areas is published
from time to time in the Internal Rev-
enue Bulletin (see, for example, Rev.
Proc. 8022, 1980-1, C.B. 654). Such list is
not all inclusive. Whenever a par-
ticular item is added to or deleted from
the list, however, appropriate notice
thereof will be published in the Inter-
nal Revenue Bulletin. The authority
and general procedures of the National
Office of the Internal Revenue Service
and of the offices of the district direc-
tors of internal revenue with respect to
the issuance of advance rulings and de-
termination letters are outlined in
paragraphs (b) and (c¢) of this section.

(t) Alternative method of depletion—(1)
In general. Section 1.613-4(d)(1)(i) of the
regulations, adopted by T.D. 7170,
March 10, 1972, provides that in those
cases where it is impossible to deter-
mine a representative market of field
price under the provisions of §1.613-
4(c), gross income from mining shall be
computed by use of the proportionate
profits method set forth in §1.613-
4(d)(4).

(2) Ezxception. An exception is pro-
vided in §1.613-4(d)(1)(ii) where, upon
application, the Office of the Assistant
Commissioner (Technical) approves the
use of an alternative method that is
more appropriate than the propor-
tionate profits method or the alter-
native method being used by the tax-
payer.

(38) Procedure. The procedure for mak-
ing application for approval to com-
pute gross income from mining by use
of an alternative method, other than
the proportionate profits method; the
conditions for approval and use of an
alternative method; changes in an ap-
proved method; and other pertinent in-
formation with respect thereto, will be
published from time to time in the Cu-
mulative Bulletin (see, for example,
Rev. Proc. 74-43, 1974-2 C.B. 496).

(u) Conditions for issuing rulings in-
volving bonuses and advanced royalties of
lessors under section 631(c) of IRC of
1954—(1) In general. Rev. Proc. T7-11,
1977-1 C.B. 568, provides that the tax li-
ability of a lessor who received a bonus
or an advance royalty is required to be
recomputed for the taxable year or
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years in which such payment or pay-
ments were received if the right to
mine coal or iron ore under the lease
expires, terminates, or is abandoned
before (with respect to bonuses) any
coal or iron ore has been mined; or
(with respect to advance royalties) the
coal or iron ore that has been paid for
in advance is mined. In such recompu-
tation, the lessor is required to treat
the bonus payment or payments or any
portion of the advance royalty pay-
ment or payments attributable to
unmined coal or iron ore, as ordinary
income and not as received from the
sale of coal or iron ore under section
631(c) of the Code.

(2) Condition for issuing rulings. Prior
to issuing a ruling to lessors who re-
quest a ruling that they may treat bo-
nuses or advance royalties received
under a lease for coal or iron ore as re-
ceived from a sale of coal or iron under
section 631(c) of the Code, the Internal
Revenue Service will require that the
lessor enter a closing agreement in
which the lessor agrees that—

(i) If the lease under which the lessor
received a bonus or an advance royalty
expires, terminates, or is abandoned
before (with respect to a bonus) any
coal or iron ore has been mined or
(with respect to an advance royalty)
the coal or iron ore that has been paid
for in advance is mined, the tax liabil-
ity of the lessor will be recomputed for
the taxable year or years of receipt of
(A) the bonus by treating the bonus
payment or payments as ordinary in-
come or (B) the advance royalty by
treating any portion or the advance
royalty payment or payments attrib-
utable to unmined coal or iron ore as
ordinary income;

(ii) If the recomputation described in
paragraph (u)(2)(i) of this section is re-
quired, the lessor will pay the addi-
tional amount, if any, of all federal in-
come tax finally determined as due and
payable by the lessor for the taxable
year or years of the receipt of the
bonus or advance royalty; and

(iii) If any of the described events has
occurred, the lessor will notify the ap-
propriate district director of such
event in writing within 90 days of the
close of the taxable year in which the
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lease expires, terminates, or is aban-
doned.

[32 FR 15990, Nov. 22, 1967]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations affecting §601.201, see the List of CFR
Sections Affected, which appears in the
Finding Aids section of the printed volume
and on GPO Access.

§601.202 Closing agreements.

(a) General. (1) Under section 7121 of
the Code and the regulations and dele-
gations thereunder, the Commissioner,
or any officer or employee of the Inter-
nal Revenue Service authorized in
writing by the Commissioner, may
enter into and approve a written agree-
ment with a person relating to the li-
ability of such person (or of the person
or estate for whom he acts) in respect
of any internal revenue tax for any
taxable period. Such agreement, except
upon a showing of fraud or malfea-
sance, or misrepresentation of a mate-
rial fact, shall be final and conclusive.

(2) Closing agreements under section
7121 of the Code may relate to any tax-
able period ending prior or subsequent
to the date of the agreement. With re-
spect to taxable periods ended prior to
the date of the agreement, the matter
agreed upon may relate to the total tax
liability of the taxpayer or it may re-
late to one or more separate items af-
fecting the tax liability of the tax-
payer. A closing agreement may also
be entered into in order to provide a
“‘determination’, as defined in section
1313 of the Code, and for the purpose of
allowing a deficiency dividend deduc-
tion under section 547 of the Code. But
see also sections 547(c)(3) and 1313(a)(4)
of the Code and the regulations there-
under as to other types of ‘‘determina-
tion”’ agreements. With respect to tax-
able periods ending subsequent to the
date of the agreement, the matter
agreed upon may related to one or
more separate items affecting the tax
liability of the taxpayer. A closing
agreement with respect to any taxable
period ending subsequent to the date of
the agreement is subject to any change
in or modification of the law enacted
subsequent to the date of the agree-
ment and applicable to such taxable
period, and each such closing agree-
ment shall so recite. Closing agree-
ments may be entered into even though



